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Executive Summary |

In response to an April 2007 United States Government Accountability Office (GAO)
Report to the United States House of Repfesentatives Committee on Financial Services entitled
“Actions Needed to Improve Oversz‘ght of the Title Industry and Better Protect Consumers” and
~ the heightened scrutiny of title insurance regulation and the title insurance indusﬁry, due in large
part to a significant rise in ‘property foreclosure rates in Maryland, the Maryland General
Assembly passed and the Governor signed Senate Bill 61 and House Bill 600 (Chapters 356 and
357, Acts of ZQOS) creating the Commission to Study the Title‘Insurance Industry in Meryland
(Commission). | | | |

The i)urpose of the Commission was to make fecommendati'ons_ for changes to State laws
relating to the title insurance indus_try. In order to develop the recommendations, the

Commission was required to:

(D rev1ew State laws relating to the title insurance 1ndustry,

" (2)  review the mechanisms available to enforce State laws relating to the title
insurance industry and the effectiveness of those mechanisms;
(3)  identify title insurance industry issues that affect consumers in Maryland;
(4)  examine the rate-setting factors for title insurance premiums;
(5)  examine how rates and services in a title plant state compare to those in
Maryland ' : :
(6) identify ways to 1mprove consumer education about the title insurance
industry;
(7)  study Whether mechanics’ liens on propertles schedule for settlement have
an impact on the timeliness of settlements or on title insurance premlum rates; '
(8) review the time limits, subsequent to closing, for the issuance or title
insurance policies;
(9) . study affiliated business arrangements among title insurance producers
builders, title insurance companies, realtors, lenders, and other businesses
involved with the settlement of real estate transactions to determme the 1mpact of
these arrangements on title insurance premium rates; and.
(10) study any other issue w1th significant impact on the title insurance
industry.

In addi‘fion; the Commission was required by Chapter 361, Acts 0of 2009, to



(D examine the adequacy of the blanket surety bond or letter of credit

- required under §10-121(e) of the Insurance Article to protect consumers who

suffer a loss from the conversion or misappropriation by a title insurance producer

of money received or held in escrow or trust; and

(2)  if the Commission finds that an increase in the amount of the blanket

surety bond or letter of credit is warranted, determine the impact of the additional

cost on title insurance producers.

The Commission held eight open meetings, including two public hearings, and solicited
testimony and presentations in order to fully study each of its charges. As a result of its review -
and deliberations, the Commission makes the following recommendations:

1. Require the Maryland Insurance Commissioner (Commissioner) to study, in
consultation with the title insurance industry, the feasibility and structure of a guaranty'fund and
other avenues of remuneration for consumers and title insurers in a real estate transaction who
are victims of theft of moneys held in escrow by a licensed title insurance producer. This
recommendation does not require a statutory change.

2. Provide that when a person who provides escrow, closing; or similar settlement
services in any real estate settlement transaction in which a title insurance contract may be issued
is a title insurance producer independent contractor (TIPIC), that person will be deemed the
agent of the party that sends the person to the real estate settlement. The party that sends the
person to the real estate settlement is thus the legal principal of the person and is liable for all
actions, including non-intentional conduct, of the person. In this legal principal-agent
relationship, the TIPIC shall be covered by the principal’s fidelity bond, thus relieving the TIPIC
from the requirement to hold a separate surety bond. In addition, require any recorded deed of

~ trust executed in connection with a settlement conducted by a licensed title insurance producer to

include the name, address, and license number of the licensed title insurance producer and the



name, address, andlicense number of the licensed title insurance producer’s principal, if any.
This recommendation requires a statutory change.’

3. Require the Commissioner to adopt regulations, specifying the manner in uvhich a
title insurer is to conduct the annual on-site review of each title insurance producer appointed by
the title insurer. This recommendation does not require a statutory change.

4. Direct the MIA and the Department of Labor, Licensing, and Regulatron (DLLR)
~to develop a document entitled a “Title Insurance Consumer’s Bill of Rights” that explalns a
consumer’s rights and responsibilities in a real estate transaction closlng. The MIA and DLLR
would require by regulation that the Title Insurance Consumer’s Bill of Rights be provided to a
consumer at the same time a good faith estimate is given to a c'ons'ufner. The title insurance
consumer’s bill of rights should be available from the websites of DLLR and the MIA.  This
recommendation does not require a statutory cnange.'

S. Direct the MIA to examine the current rate review and approval process for title |
insurance premiums. If the MIA finds that the current ratereview process requires adjustrnent,_
the MIA should adopt new processes for rate review and appr_oual, including regulations, .if
warranted, to ensure that consumers are protected. In its review, the’MIA should examine the
rate-setting practices in Pennsylvania which utilizes an all-inclusive‘ rate in which the premium
for title insurance includes settlement costs. This recommendation does not require a statutory -
change.

6. | ~ With respect to afﬁliated‘business arrangements (ABAs) and the disclosure of
fees related to ABAs, provide that licensees must comply with the federal law (12 U.S.C.

2607(c)(4)) and federal regulations (24 CFR 3500.15 and Appendix D) regarding this disclosure.

' One member of the Commission did not agree with the recommendation that information revardlng the TIPIC and .
licensed title insurance producer be included in a recorded deed of trust.



This will allow Maryland regulators the ability to enforce the ABA disclosure requirements in
nearly all residential real estate closings conducted in the State. If a licensee did not comply,
 action could be taken against that person’s license. This recommendation requires a statutory
change.

7. Direct the MIA and DLLR to share infbrmation regarding complainfs involving
real estate closings in order to possibly track a pattern of problem transactions and licensees.
This recommendation does not require a statutory change.

The Commission recommends thét, in order to better protect consumers, the
changes outlined in.thi's report should be made .an'd encourages the General Assembly vto codify

those recommendations that require statutory changes.
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Commission to Study the Title Insurance Industry in Maryland

Introduation

In response to an April 2007 GAO Report to the United States House of Representatives
Committee on Financial Services entitled “Actions Needed to Improve Oversight of the Tz'tle
Industry and Better Protect Consumers” and the heightened scrutiny of title insurance regulation
and the title insurance industry, due in large part to a significant rise in property foreclosure rates
in Maryland, the 2008 Maryland General Assembly through 31gnature of the Governor passed
‘Senate Bill 61 and House Bill 600 (Chapters 356 and 357, Acts of 2008) estabhshmg the
Commlssmn to Study the Title Insurance Industry in Maryland.

The purpose of the Commission was to make récommendations for'c'_hanges to.State laws
relating to the ‘dtle insurance industry. " In order to vdevelop the .recommendativons, thé '
Commission was requirnd to:

(1) review State laws relating to the title insurance industry;

(2) review the mechanisms available to enforce State laws relating to the title
insurance industry and the effectiveness of those mechanisms;

(3)  identify title insurance industry issues that affect consumers in Maryland
4) examine the rate-setting factors for title insurance premiums;

(5)  examine how rates and services in a title plant state compare to those in
Maryland

(6) identify ways to improve consumer education about the title insurance
industry;

(7)  study whether mechanics’ liens on properties schedule for settlement have
an impact on the timeliness of settlements or on title insurance premlum rates;

(8)  review the time limits, subsequent to closing, for the issuance or title -
insurance policies; : '

(9)  study affiliated business arrangements among title insurance producers, -
builders, title insurance companies, realtors, lenders, and other businesses
involved with the settlement of rea] estate transactions to determine the impact of
these arrangements on title insurance premium rates; and ,

(10)  study any other issue with significant impact on the title insurance
industry.
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In addition, the Commission was required by Chapter 361, Acts of 2009, to

(1)  examine the adequacy of the blanket surety bond or -letter of credit
required under §10-121(e) of the Insurance Article to protect consumers who
suffer a loss from the conversion or misappropriation by a title insurance producer
of money received or held in escrow or trust; and _

(2)  ifthe Commission finds that an increase in the amount of the blanket
surety bond or letter of credit is warranted, determine the impact of the additional
cost on title insurance producers.

The Commission held eight open meetings, including two public hearings, and solicited
testimony and presentations in order to fully study each of its charges. Minutes from the open
meetings and public hearings may be found in the Appendix of this report.’

At the Commission’s first meeting, the Commission decided to group the Commission’s’

_charges into four different categories of study. Each of the cateégories would be the subject of

disc_uésion at separate Cdlhmission meetings. In addition, the Commission decided that public
hearings would be ﬁeld in order to slolicit input from consumers, the title insurance industfy,
persons invol\)ed in real estate closing transactions, and any other members of the public wishing
to provide informaﬁon to the Corﬁmission in its work. ‘During its work, the Commission also
determined that estalnalishing.worl‘(groups to focus on three speéiﬁc areas of study would enable

the. Commission to more fully examine those areas of most concern to the Commission. The

workgroups met to discuss issues, trends, and problems relating to: (A) Regulation of the Title

Insurance Industry; (B) Consumer Protection; and (3) Affiliated Business Arrangements. Each

workgroup proposed a set of recommendations to the Commission. These recommendations

were the basis of the final recommendations adopted by the Commission.

? Minutes from each of the meetings of the Commission are included as appendices to this report along with copies

of the handouts that were provided to the Commission members at each meeting. For the public hearings, written
testimony submitted to the Commission is also included in the appendices.  Written testimony of the Maryland Land
Title Association submitted at the July 16, 2009 public hearing can be viewed at the Maryland Insurance
Administration offices at 200 St. Paul Place, Suite 2700, Baltimore, Maryland.
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Review of Laws Relating to the Title Insurance Industry and Enforcement Mechanisms
The MIA is the State agency responsible for regulation and oveérsight of the insurance
industry in Maryland. The MIA, headed by the Commissioner, is responsible for insuring

insurer solvency, insuring compliance with all applicable insurance laws and regulations,

investigating consumer complaints, reviewing insurance rates and forms, licensing producers and

insurance companies, and educating' consumers across the State on a 'multitude of insurance
lssues.

T1t1e insurance is an integral aspect of most mortgage loan and reﬁnance transactions. It
is deﬁned under Maryland law as:

“insurance of owners of property or other persons that have an interest in the

property against loss by encumbrance, defective title, invalidity of title, or adverse
claim to title.” :

. Title insurance provides a guarantee to the owner of the parcel, and/or a lender that the property

is free and clear of all liens and encumbrances except for those specifically excluded from
coverage in the title policy. There are two types of title insurance policles available: (1) an
owner’s policy and (2) a lender’s policy, The owner’s policy is generally purchased by the
borroWer/homeowner for the purpose of providing protection of the homeowner’s property
interest, The lender’s policy, although typlcally paid for by the homeovvner or the party
refinancing, is purchased for the benefit of the lender prov1d1ng protection of the lender’s
securlty interest in the property. Although a premium is only paid once at the time of closing,
the owner’s policy remains in effect as long as that particular homeowner owns the home; a
lender’s policy remains in effect until the aseociated mortgage loan has been satisfied.

Title insurers are licensed and regulated by the MIA. A fitle insurer must obtain a

certificate of authority from the Commissioner prior to issuing title insurance policies.* A title

* Ann. Code of Maryland, Insurance Article § l-lO.I(qq) (Michie 2003 & 2009 Supp). -
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insurer is also subject to the laws regarding risk-based capital requirements and surplus
requirements. All insurers who issue, sell, or deliver title .insurance rn the State must file all
policy forms with the MIA and obtain the Commissioner’s approval before those forms can be
utilized by the insurer. Similarly, the rates to be used by title insurers are filed with the MIA for
approval prior to use.’ In addition to form and rate review and approval, the MIA works to
protect Maryland insurance consumers through regulation and examination of the insurance
companies.

Prior to the transfer of interest in real property, a title search is conducted to identify prior

- owners, outstanding liens, encumbrances encroachments, rights of way, easements and the hke

~ associated Wl'[h the real property. Title i insurance is different from all other types of insurance

coverage because it protects against events that occurred before the pohcy was purchased as long
as the title defect was not discovered at the time of the title search. All other types of insurance

policies, including property, casualty, life, and health insurance policies, protect against events

 that occur after the policy is purchased.

Each settlement in Maryland must involve a title insurance producer if title insurance
may be issued in connection with the transaction.

“Title insurance producer” means a pelson that for compensatlon sohclts

procures, or negotiates title insurance contracts.

“Title insurance producer” includes a person that provides escrow, closmg, or

settlement services that may result in the 1ssuance of a title insurance contract

Before. selling title insurance, a title insurance producer must obtain a license from the MIA and

an appointment from the insurer for whom the producer will be selling the insurance.” A title

*1d at § 4-101. As of November 30, 2009, there are 25 title insurers authorized to issue policies in Maryland.

> Id, at § 11-404.
$1d at § 10-101(i).
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insurance producer is also subject to regulation and examination by the MIA. A title insurance
producer underwrites the risk, collects the title insurance policy premiums, issues the title

insurance policies, conducts the settlement or élosing, and holds funds in escrow for mortgage

- payoffs, taxes, closing costs, commissions for real estate brokerage services, and other costs

related to settlement or cldsing.
A sole propriefor, limited liability company, partngrship, or corporate applicant for a .
license as a fitle insurance producer, other than an attorney or law ﬂrm, must file with the
Cofnmissioher a blanket fidelity bond covering appropriaté employees and title insurance
producer independent contra‘léto'rs; and a blanket surety bond; or a letter of credit. Unless the
Commissioner approves a lesser amouﬁt, each bond or letter of Credit must be for $150,000.%

The prior approval of forms and rates serve as important enforcement mechanisms in

protecting consumers and ensuring insurer solvency. In addition, title insurers are. subject to

market conduct examinations by the MIA at least once every five years, which is another

~ important mechanism for ensuring insurer solvency. To further protect consumers, a title insurer

domici_led in the Staté is required to participate in the Property and Casﬁalty Insurance Guaranty »
Corporation té’protect consumers in the event of the insurer’s insolvency. .Further, required :
annual on-site reviews ‘by a title insurer of the underwriting, claims, and escrow practices of each
title insurance producer appointed by the insurer is intended td give notice to the insurer of any

inconsistencies with or questionable practices of the title insurance producer.

"1d at§ 10-103(c). As of November 30, 2009, there are over 7,000 producers licensed to sell title insurance in
Maryland, including resident title insurance producer individuals, non-resident title insurance producer individuals, .
and resident and non-resident title insurance producer firms.

8 Id at § 10-121.
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The Commissioner’s authority over title insurers and title insurance producers includes
the authority to deny, suspend, revoke, and refuse to renew or reinstate an insurer’s certificate of
authority or a producer’s license.

At the June 25 public hearing, MIA staff testified regarding the number and nature of .
complaints received by the Compliance and Enfbrce'ment Unit (Unit) of the MIA pertaining to

title insurance. In response to the increase in complaints regarding title insurance — from 90

complaints in 2005 to 512 complaints in 2008 — the Commissioner has restructured the Unit,

increasing from one to five the number of full time staff dedicated to handling these kinds of
complaints. Cdmmon complaints to the MIA include: failure to pay off a pridr dqortgage,' other
lien, or e‘ncumbrance; failure to record the deed, deed of trust, mortgage, or mortgage release;
failure to charge and collect the appropriate premiums; failure to issue title insurance policies
and provide legal ‘documents to thé' buyer;. misappropria'tionvof éscrow funds; and falsification or
forgery of closing ‘documen"cs. Investigations conddcted by the Unit‘hdvé resulted in revocation
orders and, in cases where a title insurance poldicy has been issued, the MIA requifiﬁg title
insurers to Acover losses associéted with the misappropriation Qf escrow funds. Misappropriation
of escrow funds continues to be a commoﬁ compléint received by the Uni‘;. In 2009 alone, over a

dozen complaints alleging theft or misappropri'ation of escrow funds have been received by the

Unit.

Rate-Setting Factors for Title Insurance Premiums and a Comparison of Rates with Title
Plant States .
Rates for title insurance premiums are subject to prior approval by the MIA. Factors to

be considered in setting rates include: past and prospective loss experience within and outside the

16



State; conflagration and catastrophe hazards, if any, past and prospective expenses, both

countrywide and those specifically applicable to the State; underwriting pfoﬁts; contingencies;

-investment income from unearned premium reserve and reserve for losses; dividends, savings, or

unabsorbed premium deposits allowed or returned by insurers to policyholders; and all other

relevant factors within and outside the State. In addition, rates may not be excessive, inadequate,

or unfairly discriminatory. An excessive rate would be one that leads to unreasonably high
ﬁroﬁts over a long and sustained period of time. An inadeqﬁate rate would be one that causes an
insurer to operate at a loss for an extended period of time. | Inadequéte rates can lead to lower
reserves. 'Low reserves cgﬁ leéd to insolvency, which obviously creates the inability to honor
clairns. A rate is unfairly discriminatory if like customers are treated dissimilarly.

A lender’s title insurance policy is ﬁsually issued in an amount equal to the mortgage
loan. Anvowne_r’s title insurance policy is issued in an amount eQual to the fair market value of ,
thé propérty. Fair market Vaiue is generally presumed to be the’ contraét sales price unless the
insurer is furnished with an appraisal indicating a different value.

Generally speaking, the premium for an owner’s title insurance policy is calculated on the

coverage amount and cost per thousand. Some insurers require a minimum policy coverage

“amount for an owner’s policy.’

? The rate filings for two title insurers were examined and presented to the Commission at the May 28, 2009
meeting. Both insurers required a minimum policy coverage amount of $40,000 at a fixed cost of $155 .60. The
remaining premium calculation examples in this section and Tables 1 and 2 use the rate filings of the same two title
insurers. : :
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Table 1. Example of Basic Premium Rates for Owner’s Policy

Tier | Policy lirnit Cost per thousand dollars of coverage
1 Up to $250,000 $3.89 -
2 Over $250,000 - $500,000 T [Add$331
3 Over $500,000 - $1,000,000 ' ~ [Adds27s
4 Over $1,000,000 - $5,000,000 Add $2.21
5 Gver 5,000,000~ $15,000.000 | Add $1.84
6 o{zel $15,000,000 B Add $1.58

In calculatmg the ba51c premlum for an owner’s title insurance policy, there is generally a cost
: per thousand dollars of coverage up to certain polrcy l1m1ts The cost per thousand dollars of
coverage tends ro decrease as the policy 11m1t 1ncreases See Table 1.

' In order to calculate an owner’s title insurance premium for a home with a contract sales
price of $657,650, first round up to the value of the next $1,000 or 658 thousands. Since the
value is greater than the first tier, only the- ﬁrst $250 000 will be charged at the first tier rate the
next $250,000 will be charged at the second tier rate, and the remarnmg $158,000 will be
.chargecl at the thlrd tier rate as.follows: |

e $250 thousand x $3.89 = §927.50 premium
. $250 thousand x$3.31= $327.50 premium

¢ $158 thousand x $2.78 = $439.24 premium

= $2239.24 total basic premium.
Insurers offer various discounts to purchasers of owners’ policies. Some of the discounts .

available include discounts for simultaneous issue, refinancing, and reissue. " If the decision is
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made to purchase an owner’s policy and a lender’s policy at the same time there may be
considerable savings. This is known as a “simultaneous issue” and the premium rates chafged
for the owner’s policy will ‘be calculated on the difference between tﬁe amount of coverage
provided to tﬁe lender (amount borrowed) and the amount of coverage provided to the ownér
(purchase price). |

If a new owner’s policy is to be issued on real property currently insured by an owner’s
policy issued by any title insurer licensed by the MIA, a reissue rate applies up to the face
~ amount of the owner’s policy currently in effecf. If the amount of owner’s title insurance then in
effect is to'be' increased, the pr.emium. for insurance coverage for any améunt in excess of the
insured am'ount is calculated in accordance with the basiq title insurance rates. See Table 2.

There is no limit on the number of times the reissue rate may be applied to a particular property.

Table 2. Example of Reissue Rates for Standard Owner’s Policy

Tier Pfolicy limit ' o Cost per thousand dollars of coverage
1 Up to $250,000 . $233
T2 Over $250,000 - $500,000 T [ Add$1.99
3 | Over$500,000-$1,000,000 | Add$1.67
T Tova $1,000,000 - $5,000,000 Add $1.33
5| Over $5,000,000 - $15,000,000 |Add $1.10
6 Over $15,000,000 " | Add $.95

In order to calculate the premium using the reissue rate for a home with a contract sales -

price of $657,650 where the prior owner’s policy is in the amount of $300,000, part of the
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premium is calculated at reissue rates (the first $300,000) and the balance ($358,000) at the full

basic rates.
¢ $250 thousand x $2.33 = $582.50 premium
e $50 thousand x $1.99 = $99.50 premium

. $200 thousand x $3.31 = $662.00 premium

- 3158 thousand x $2.78 = $439.24 premium
= $1783.24 total reissue rate premium.

When comparing the reissue rate premium of $1783.24 with the premium on a new basic policy

of $2239.34, there is a savings of 20% when prior coverage exists.

Other charges in Maryland that are included in real estate settlements but vary from

producer to producer include settlement or closing fees, abstract or title search, title examination

fees, title insurance binder fees, document preparation fees, notary fees, attorney’s fees, survey

charges, and pest inspection fees.'” These charges are not regulated by the MIA. :

Some states are “title plant” statés where title insurers are required to establish .and
maintain a title plant covering a minimum épeciﬁed period of time before a policy is written, |
usually 25 years. Title plants in the;se states "consist of fully indexed records showing all
instruments of record affecting lands within a jurisdictioﬁ.- Th¢ title. plant is used by abstractors,

title insurers, title insurance agents, and others to determine ownership of and interests in real

- property in connection with underwriting and issuance of title insurance policies. A title plant

may include plat or map records, deeds, deeds of trust, mortgages, lis pendens, abstracts of

judgment, federal tax liens, mechanic’s liens, attachment liens, divorce actions wherein real

' As of January 1, 2010, new Housing and Urban Development regulationé regarding costs associated with real
estate closings require some of these charges to be included in one fee.
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property is involved, probate records, chattel mortgages, and other legal documents relating to
title to real property.

Average title insurance premiums in 2008 for title insurance in sevéral title plant states
versus rates in Maryland, based on a $200,000 loan were as follows: Alaska = $897.84; Idaho =

$817.16; Iowa = $543.57; Missouri = $489.35; New Mexico = $l;208.83; Texas = $1,470.60;

" Maryland = $696.10."" These rates only include the premium for title insurance and do not

include btller settlement charges that may or may not be included in the title insurance rate. The
rates also do not take into ‘account what may be included in the rate. Texas is an all-inclusive
state where the title insurange premium includes charges other than the premium, such és. thé title
search énd examination fees,- and other closing and settlement costs. Two other states that
require aﬁ all-inciUsive rate ére California and Pennsyl_\}ania. Marylaﬁd’s rate includes only the
title insurancé premimﬁ. No récommendations \wére adopted by the Commivss'ic;n regafding title

plants.

Identification of Consumer Issues

The Commission held two public hearings, one in Annapolis on June 25 and one in

Baltimore on July 16. Press releases regarding the public he_arings were published by the MIA

inviting members of the public to testify before the Commission on issues or concerns relating to
title insuraince, title agehts, the manner in which real estate setﬂement practices are conducted?
the handling of real estafe ' escfow accounts, and any difficulties that a person may have
experienced with the title insurance industry.

At the Commission’s Juﬁe 25 ‘meeting, the Commission recei{/ed te‘stimqny from the

Community Law Center and Civil Justice, two organizations that represent and advocate on

"Source: Bankrate.com
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behalf of consumers. The representative from the Community Law Center believed that
providing closing documents to a homebuyer at least three days prior to closing would give a
consumer time to review and lseek advice regarding the documents. The répresentative from
Civil Justice briefe‘d the Commission on the case involving the Metropolitan Money Store and
the pitfalls confronting consiimers when working with the Metropolitan Money Store. In order

to prevent similar cases, Civil Justice’s recommendations to the Commission for protecting

consumers included stricter oversight by title insurers of their title insurance producers, stricter

auditing guidelines by insurers of their title insurance producers, and the adoption of a mini Real
Estate Settlement Practices Act (RESPA) establishing civil liability of persons who violate
RESPA.
In addition to the testimony received from the Community Law Center and Civil Justice,
the Commission received testimony from TIPICs. A TIPIC is defined under Maryland law as:
“a person that:
€] is licensed to act as a title insurance producer;
2) provides escrow, closing, or settlement services that may result in
the issuance of a title insurance contract as an independent contract for, or on.
behalf of, a licensed and appointed title insurance producer; and
(3)  is not an employee of, or associated with, the licensed and
~ appointed title insurance p:coducer.‘”12
The Commission heard that while the TIPICs present were all licensed by the MIA, there are
some notaries public who are not licensed title insurance producers but are conducting real estate
closings in the State. The Commission also heard that TIPICs are sent to conduct real estate
closings by licensed title insurance producers or lenders and are told not to answer questions ‘

regarding the mortgage loan that the borrower is entering into. The Commission also heard that

consumers benefit from the convenience of TIPICs since a TIPIC usually works from home and

2 A, Code of Maryland, Insurance Article § 10-1010) (Michie 2003 & 2009 Supp).
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can travel to the borrower’s home, place of business, or other location for the signing of the loan
closing documents.

The Commission’s July public hearing included testirnony from a large ‘nurnber of
TIPICs, most of whom expressed concerns about the increased cost associated with the increase
in the surety bonci requirements for title insurance producers and the continued availability of
such coverage in the State.”? |

Although the Commission’s September 17 meating was not scheduled to be a public
hearing, the Commission ac_cepted testimony from a cons'ume'r- who was in the process of
reﬁnancing the mortgage on the (idnsumer’s home. | The consumei te'stiﬁe'd_that the closing was
to be conducted by a notary signing agent at a FedEx Kinko’é bfﬁce close to the consumer’s
home. Durmg the closmg, the consumer had a number of questlons regardmg the title insurance
charges that appeared on the closing documents. The notaryv31gn1ng agent could not answer the
consumer’s questions and called the title insurance producer who sent the notary signing agent to
the closing to answer fhe consumer’s questions. Since the consumer did not believe that the "
answers he was given were satisfactory, the consumer walked away from the closing without
cornpleting. and signing the closing documents. The consurner then called the MIA to requesi
further information regarding his rights with respect to title insurance and who may conduct the
real estate closing. This testimony was the only testimony the Commission receivé’d from a
consumer invol_ved in a real estate settlement or -closing.

At the Commission’s October 22 meeting, the Commissinn waé briefad on the new
RESPA Rule. Under the new rule, a good faith estimata (GFE) must be provided to a consumer

under certain circumstances when applying for a mortgage loan, and include estimated

¥ Senate Bill 86 (Chapter 361, Acts of 2009) increased the fidelity and surety bond requirements that.a title
insurance producer is required to file with the Commissioner from $100,000 to $150,000.
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settlement charges and the terms of the mortgage loan being offered to the consumer. The actual
charges for some settlement services included in the GFE may not exceed 10% of the estimated
charges. Since some consumers may not be aware of this limit on actual charges ‘at settlement,
the duty of ensuring that the actual charges do not exceed the 10% threshold is on the person
conducting the settlernent. Since the party sending a person to a real estate settlement is in a
better position to know the requirendents of the new RESPA rule and the terms of the loan than is
the consumer, the Commission believes that the person conducting the real estate settlement
shonld be more knowwledgeable about settlement eharges and other title insurance reduirements
than was the person 'described in the transaction with the .consumer who testiﬁed before the
Commission. |

The Cornmissien received extensive testimony regarding the general practice in
Maryland — that TIPICs are w1tness1ng most real estate settlements in Maryland Even though
TIPICS are llcensed tltle insurance producers, they do not underwrrte the risk issue the title
insurance policy, hold funds in escrow for mortgage ‘payoffs, taxes, closing costs, commissions
 for real estate brokerage services, and other costs related to settlement or closing. These main
responsibilities are usually handled by the lender or licensed title insurance producer WhOI sent
the TIPIC to the real estate setﬂement. TIPICs collect a fee for witnessing-the signing',of the
N closmg documents and are generally prohibited by the party who sent the TIPIC to the settlement
from answering questions regarding the loan terms or other settlement charges Since the TIPIC
is more like an agent of the party who sent the TIPIC to the settlement or closing, the |
Commission recommends that‘ this principal-agent relationship be deemed a legal relationship in

which the principal is responsible for all actions, including non-intentional conduct, of the
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TIPIC. The TIPIC should be covered by the principal’s fidelity bond, thus relieving the TIPIC

from the requirement to hold a separate surety bond.

Affiliated Business Arrangements

 When several businesses that offer settlement services are owned or controlled by a
common corporate parent those businesses are considered “affiliates.”  Similarly, family
members, patrtners, contractors, or other relationships used to refer settlement services businesses
| in ‘exchange for a potential financial benefit are considered to maintain an “affiliated business
arrangetnent” or ABA. Under federal RESPA rules, real estate brokers, lenders,v title insurers, or
other settlement services providers r_nust lnfofm consumers of an existlng ABA when making a
referral during the real estate settletnent process. Generally, consumers are not required to use
an affiliate and can shop for otherl service proViders. .If, however, a consumer chooses to use an |
" affiliate, the only thing of value that may be pa1d by the affiliate to the referring party, except for
~ services actually rendered, is a return on an ownership interest. Although it is lawful to
participate in an affiliated business etrrangement that is in compliance with RESPA, such joint
Ventures must actually be prov1ders of settlement services.

- At the Commission’s October 22 meeting, Laura Gipe, Consumer Protection Comphance
Speeialist with the U.S. Debartment of Housing and Urban.Development gave a presentation to
the Commission on the new RESPA Rule. Ms. Gipe provided copies of the new GFE and
Settlement Statement forms that are required after January 1, 2010.

- Workgroup C examined ABAs and developed a series of recommendations for
consideration by the Commission. Some Qf the workgroup’s recommendations were included in

the final recommendations of the Commission.
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Recommendations of the Commission

As a result of its review and deliberations, the Commission makes the following
recommendations:

1. Require the Commissi_onér to study, in co_nsultation with the title insurancé
industry, the feasibility and structure of a guaranty fund and other avenues of remuneration for
consumers and fitle insurers in a real estate transaction who are victims of theft of moneys held
in escrow by a licensed title insurance produce;. -This recommendation does not require a
statutory change. |

2.. * Provide tﬁat when a person who provides escrow, cl.os'in_g, or similar settlement
services in any real estate settlement transaction in which a title insurance contract may be issﬁed
is a TIPIC, that person will be degrﬁed fche agent of the party that serids' the person to the real -
estate settlement. The party thatlsends the persbn to thevreal estate settlement is thus the 1egél
principal of the person and is liable for all actions, including non-intentional conduct, of the"
person. In this legal principal-agent relationship, the TIPIC shall be cdvéred by the principal’s
fidelity bond, thus relie{/ing the TIPIC from the requirement to hbld a sep.arate surety bond. In

| addition, require any recorded deed of trust exééuted in connébtion with a settlement conduéted

by a licensed title insurance producer to include the name, address, and license number of the

licensed title insurance and the namé, address, and _license. number of the licensed title insurance
. producér’s principal, if any. This recommendation requires a statutofy change. -

3. Require the Commissioner to adopt regulations, specifying the ﬁamer in which a

title insurer is to conduct the anﬁual on-site review of each title insurance producer appointed by

the title insurer. This recommendation does not require a statutory change.
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4. Direct the MIA and DLLR to develop a document entitled a “Title Insurance
Consumer’s Bill of Rights™ that explains a consumer’s rights and responsibilities in a real estate
transaction closing. The MIA and DLLR would réquire by. regulation that the title insurance
consumer’s bill of rights be provided to a consumer at the same time a good faith estimate is .
given to the consumer. The title insurance consurmer’s bill of rights should be available from the
websites of DLLR and the MIA:. This recommendation does not require a statutory change.

| 5. Direct the MIA to examine the current rate review and approval process for title
insurance prémiums. If the MIA finds that the current rate review process requires adjustment,
the MIA should adopt new processes for rate review' and approval, including regulations, if
warranted, to ensure that consumers are protected. In i’;s review, thé MIA should examine the -
rate-setﬁng practices in‘Pennsylvania which utilizes an all-inclusive rate in whic.h the premium
for title insurance includes settle’mént csts. This recommendation does not reqﬁire a étatutory
change.

6. With respect to ABAQ and the disclosure of fees related td ABAs, pfoviae that
licens.ees must ‘compiy with the federal law (12 USC 2607(c)(4)) and federal regﬁlations (24
CFR 3500.15 and Appendix D) regarding fhis disclosure . This will allow Maryiand regulators
the ability to enforce the disclosure requirerrients in all real estate closingé conducted in the State.
ff»a licehsee did not comply, action could be takeh against that person’s State license. This
recommeﬁdafion requires a statutory change. |

7. Direct the MiA énd DLLR to share information rééarding éomplaints invoiving
real estate closings in order to possibly track a pattern of problem transactions_ and licensees.

This recommendation does not require a statutory change.
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Conclusion
The Commission recommends that, in order to better protect consumers, the changes
outlined above should be made and encourages the General Assembly to codify those

recommendations that require statutory changes.
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APPENDIX 1: MEETING MINUTES



Commission to Study the Title Insurance Industry in Maryland

Minutes
December 2, 2008

Members in Attendance:

Senator Delores Kelley, Co-Chair Delegate David Rudolph, Co-Chair
Senator Douglas J.J. Peters ' Delegate Warren Miller
Deputy Insurance Comm1ss1oner Elizabeth Sammis Delegate Doyle Niemann
Joseph Blume, Jr. = - Patrick Martyn ’
James Clements o Paul Rieger
Gregory Cockerham - Theodore Rogers
- Thomas Drechsler - Linda Rose

Nathan Finkelstein : , I Elizabeth Trimble

Others in Attendance:

II:

111

Kimberly Robinson, Staff, Maryland Insurance Administration

‘Darlene Arnold, Assistant Chief Enforcement Officer, Maryland Insurance Admmlstratmn
Paige Watkins
Glen Jackson

Call to Order and Welcome

Senator Kelley opened the meeting and talked about the reasons she introduced
legislation creating the Commission. Senator Kelley cited the April 2007 United
States Government Accountability Office Report to the Ranking Member, Committee
on Financial Services, House of Representatives, Actions Needed to Improve
Oversight of the Title Insurance Industry and Better Protect Consumers, as part of the

~ impetus for introducing the bill. Senator Kelley stated that the report revealed

disturbing national trends.
Delegate Rud'olph welcomed the members of the committee.

Introduction of Members

" The members of the Commission 1ntroduced themselves and the entities they

represent
Presentations
A. Review of Charges. Commission staff reviewed the charges set forth in Senate

Bill 61 (Chapter 356, Acts of 2008) which established the Commission. The
~purpose of the Commission is to make recommendations for changes to State



laws relating to the title insurance industry. In order to develop
recommendations, the Commission is required to:

- (1) review State laws relating to the title insurance industry;
2) review the mechanisms available to enforce State laws relating to the
title insurance industry and the effectiveness of those mechanisms;
3) identify title insurance industry issues that affect consumers in
Maryland,;
@) examine the rate-setting factors for title insurance premiums; .
(5) examine how rates and services in a title plant state compare to those
in Maryland;
6) 1dent1fy ways to- improve consumer education about the title
_ insurance industry; _ -
(7)  study whether mechanics” liens on properties scheduled for
- settlement have an impact on the timeliness of settlements or on tltle
insurance premium rates;

(8) review the time limits, subsequent to closmg, for the i issuance of title '

insurance policies;

©) study affiliated business arrangements among title insurance
producers, builders, title insurance companies, realtors, lenders, and
other businesses involved with the settlement of real estate
transaction to determine the impact of these arrangements on title
insurance premium rates; and :

(10)  study any other i issue with significant impact on the title insurance
1ndustry

The Commission is required to submit a report on its findings and
recommendations to the Governor and the General Assembly on or before
‘December 15, 20009. : :

Regulation of Title Insurance and Hot Topics. Commission staff and the
Assistant Chief Enforcement Officer of the Maryland Insurance
Administration provided a PowerPoint presentation to be considered part of -
these minutes. The presentation provided the Commission with an overview
of the title insurance industry in Maryland, including: a ‘description of the
nature of title insurance; licensing requirements for title insurance producers;
requirements of title insurers; an overview of complaints and trends; and
perceived regulatory gaps with respect to the title insurance industry.

Delegate Rudolph inquired about enforcement activity. at the Department of
Labor, Licensing, and Regulation (DLLR) regarding title insurance:
defalcations that affect affiliated businesses/licensees regulated by DLLR.
Elizabeth Trimble noted that DLLR and the MIA have been working
cooperatively in the investigation and prosecution of licensees (DLLR and
MIA). '



IV,

Delegate Rudolph also inquired about steering between affiliated businesses,
i.e., real estate agent, lender, and title company. Elizabeth Trlmble noted that
DLLR has been looking at these connections.

Ted Rogers suggested that before a decision is made on a recommendation to
increase the bond amount for title insurance producers, the Commission
should talk to industry regarding the availability of a bond in higher amount.
Ted Rogers also noted that the tightening credit market may affect a title
insurance producer’s ability to secure a bond in a higher amount.

Ted Rogers also asserted that the Insurance Commission already has the
authority to set guidelines for the on-site review by insurers of insurance
producers. ’

Delegate Niemann inquired about the size of the enforcement staff at the
MIA. Darlene Arnold noted that there are currently 8 1nvest1 gators in the
 property and casualty enforcement unit.

Delegate Niemann also inquired about whether the package of foreclosure-
related legislation of the 2008 Session applies to title insurers and title
insurance producers. It does not.

Senator Kelley inquired about the reserve and surplus requirements for title
insurers and whether they are part of any guaranty fund. Staff will research
this question. '

Senator Kelly also inquired about the anti-competitive effects, if any, of the
affiliations between real estate agents/lenders/title companies. This will be
addressed at a later meeting.

Ted Rogers noted that the American Land Title Association is deﬁeloping
standards for audits. ' :

Discuésion of Work Plan

Staff recommended a work plan for the Commission, consisting of at least 4
meetings, each covering several topics. Meetings will include presentations and an
opportunity for public comment. The goal is to have a draft report prepared by
October 2009, a comment period to last through November, and submission of the
final report on December 15, 2009. The Commission accepted staff’s
recommendation on bundling topics for the meetings.

Adjourn

Since the legislators will be quite busy during the legislative session, Senator Kelley
noted that the legislator members of the Commission will not be able to meet during



session. However, since the Commission has a lot of work to do, Senator Kelley
recommended that the Commission meet again in January. The next meeting of the
Commission is January 15, 2009 at 2:00 p.m. Senator Kelley adjourned the meeting.



Commission to Study the Title Insurance Industry in Maryland

Minutes
January 15, 2009

Members in Attendance:

Senator Delores Kelly, Co-Chair ' Delegate Warren Miller

Senator Douglas J.J. Peters Delegate Doyle Niemann

Joseph Blume Patrick Martyn

James-Clements . Commissioner Sarah Bloom Raskin
Gregory Cockerham ' Paul Rieger

Stuart Cordish : Theodore Rogers

Thomas Drechsler ‘ Linda Rose

Nathan Finkelstein . Commissioner Ralph Tyler

David Kochanski ' Elizabeth Trimble

Others in Attendance:

Tinna Damaso Quigley, Staff

- Darlene Arnold

Ron Kalas -

L

Call to Order

Senator Kelley opened the meeting and announced that Senate Bill 86, a departmental
bill by the Maryland Insurance Administration (MIA), had been introduced. Senator
Kelley asked Commissioner Tyler to describe the legislation.

Commissioner Tyler thanked Senator Kelley for the introduction and described
Senate Bill 86 as a bill that contained 3 provisions: (1) to limit access to moneys held
in trust to licensed title producers; (2) to increase from $100,000 to $250,000 the
amount of the bond that a licensed title insurance producer must file with the
Commissioner; and (3) to put an obligation on the MIA to adopt regulations to
specify the manner in which insurers conduct audits of title insurance producers.

Nathan Finkelstein mentioned that the issues raised by Senate Bill 86 affect title
insurance producers and that there would be a cost to smaller producers in obtaining a
bond in the increased amount. Mr. Finkelstein thought the Commission should study
the issue of bonding and asked if it was appropriate for the Commission to take a
position on the bill and/or ask that the b111 not move forward until the Commission
examined the issues.

Senator Kelley stated that the Commission’s scope of authority is clear and that there
are a number of issues to be looked at. Senator Kelley further stated that that she did
not want the members of the Commission to leave unaware of the existence of Senate
Bill 86 and that if the Commission were further along in its work that the
Commission could be more knowledgeable about the issues addressed by Senate Bill



II.

86. Senate Kelley stated that there was other work that the Commission needed to
accomplish and that interested parties could participate in the legislative process on
this important piece of legislation. Senate Kelley also stated that there is no
mechanism to stop legislation that has already been introduced.

Commissioner Tyler stated that he appreciated the concerns expressed and that the
MIA is open to discussions about the bill. Commissioner Tyler further stated that the
MIA was willing to accommodate all parties interested in the legislation.
Commissioner Tyler stated further that the MIA’s goal and mission is consumer
protection. ’ '

Mr. Finkelstein stated that the Maryland Land Title Association has a liaison
committee and welcomes the opportunity to work with the Commissioner.

Meeting Topics

- Commission Staff and Darlene Arnold, Assistant Chief of Enforcement at the MIA,

provided a PowerPoint presentation to be considered part of these minutes. The
presentation provided the Commission with: (1) a review of Maryland laws relating to
the title insurance - industry, including insurer requirements and producer
requirements; (2) a review of mechanisms available to enforce State laws relating to
the title insurance industry; and (3) a review of the effectiveness of enforcement
mechanisms. ' ' ‘

Delegate Niemann stated that he was astounded by the increase in complaints and
asked why it was happening. Ms. Arnold stated that she believed it was the downturn
in the real estate market. Ms. Arnold further stated that the MIA is reviewing the on-
site review requirements that insurers are required to conduct to determine why
insurers did not discover the problems earlier.

Commissioner Raskin asked if insurers .were required to report violations of the
Insurance Article to the MIA. Ms. Arnold stated that insures are obligated to report

violations.

Mr. Finkelstein asked if any complaints related to trust'moheys missing or not

returned. Ms. Arnold stated that those were some of the problems.

Mr. Finkelstein asked what other problems have been revealed by the complaints.
Ms. Arnold stated that there were also complaints regarding documents not being
recorded, releases not given, and complaints from lenders concerning final documents
that were not received. -

Commissioner Tyler asked what the MIA’s investigations have revealed about who
has access to trust moneys. Ms. Arnold stated that bookkeepers and others not

licensed by the MIA had access to trust moneys. Ms. Amold further stated that the



ML

investigations also revealed that some bookkeepers were told by the principals to
transfer trust moneys.

Senator Kelley stated that unauthorized persons need to be denied access to trust
moneys or that title companies should track the money using specialized software.
Senator Kelley further stated that some software programs include these protections
Senator Kelley also stated that the software would bnng efficiencies and accuracies to
the business.

Delegate Niemann asked who is employed in the industry and asked if it is too easy to
enter the industry. Ms. Amold stated that the MIA has increased the difficulty of
questions and the number of questions on the licensing examination. As a result, the
current passage rate is 40%, down from 70%. Ms. Amold further stated that when
there is boom in the industry, there is an increase in applications for licensure. The
MIA has also seen an increase in “witness closer or “independent contractor”
licenses.

Mr. Clements asked who conducts a closing. Ms. Arnold stated that if title insurance

‘may be sold, a licensed insurance producer must conduct the closing. Since title

insurance is offéred, a licensed insurance producer must offer it. Mr. Clements also
asked about backdating and if there have been complaints on this issue. Ms. Arnold
stated that backdating is illegal and prohibited and that the MIA has received
complaints regardmg this problem. :

Commission Member Comments

Senator Kelley stated that she recognized several questions and issues that need to be
studied by the Commission in their work. The questions and issues are:

¢)) Who is employed in the title insurance industry?

(2). Do we have sufficient criteria in determining who ought to be in. 1 the industry?

3) What is the process for making a Guaranty Fund claim? Are changes needed?

(4)  How best to address complaints regarding: (a) control/management of escrow
funds, (b) document filings, and (c) disparity between projected settlement
costs and actual settlement costs, i.e. how are projections made?

(5)  How best to educate the public regarding the opportunity for theft of funds? .
Should there be a public service announcement or information on a website?
What is appropriate since most people only go to settlement once or twice in
their lifetimes?

6) Is steering to specific business in a real estate transaction, i.e., realtor lender,
title insurance agency, helpful or does it impede transparency‘7

N What are the ambiguities and gaps in Maryland law?

(8)  What are the best emergmg practices in other states? Look at legislation,

' laws, courts, etc.

©) Who can/should conduct settlements?



IV.

A Commission member mentioned that most of those involved in a real estate
transaction do not understand the requirements of the Real Estate Settlement
Procedures Act (RESPA) and/or the settlement process. Fees for closing vary.

Mr. Finkelstein stated that the Commission should not limit its discussion to title
insurance.

- Delegate Niemann stated that focus should be on the title insurance industry, i.e., who
.conducts settlements. What do other states _do with respect to closings? Who is
“involved? Delegate Niemann also stated that there should be a clear statement of

duties and obligations of parties.

Ms. Trimble stated that regardirig real estate licensees, an educational component
could be tied to licensure in the form of continuing education on title insurance and

settlements.

Senator Kelley also wants the Commission to look at affiliated business agreements
(ABAs) — situations in which real estate or other professionals are part or full owners
of title agencies, or arrangements where builders require purchasers to use specific

‘lenders and/or title insurers — and the relevant disclosure requirements.

A Commission member stated that RESPA prohibits kickbacks in referrals but stated
that many real estate: professionals refer clients to title agencies because they are
familiar with the title agency. The National Association of Realtors lists what may be
a violation of RESPA on its website. ABAs must be disclosed but the Commission

“should examine and determine the federal disclosure requirements. Newly adopted

federal regulations are supposed to take into account the ability to induce a buyer to
use specific title companies or lenders. ' '

Commissioner Raskin stated that the Commission should determine how, in ABAs,
players are related, the duties and obligations of each, and regulatory gaps, if any. In
addition, the Commission should look at the lack of a level playing field between
national companies and local companies. Also, the Commission should look at entry
into the industry — what are the criteria for entry, renewal, and continued operation.

~ Federal regulations should also be examined.

Senator Kelley stated that if the Commission were to set up workgroups, the topics
for examination and study could be divided amongst the groups and more progress
could be made. Senator Kelley also asked that anyone interested in participating in
the workgroups to sign a list with their name and contact information.

Senator Kelley also asked whether future meetings should include time for public
comment. Commission members agreed that at a future meeting/meetings, the public

would have time to give testimony.

Adjourn



Since the legislators will be busy during the legislative session and the legislator
members of the Commission will not be able to meet during the' session, Senator
Kelley proposed that the Commission reconvene on May 5, 2009. Senator Kelley
then adjourned the meeting.



Commission to Study the Title Insurance Industry in Maryland

Minutes
May 28, 2009
Members in Attendance:
Senator Delores Kelley, Co-Chair Delegate David Rudolph, Co-Chair
Senator Douglas J.J. Peters ‘ Paul Rieger '
- Joseph Blume . ' Theodore Rogers
" James Clements Linda Rose
Gregory Cockérham o Vicki Shultz (for Commissioner Raskin)
Thomas Drechsler Commissioner Ralph Tyler

Nathan Finkelstein : Elizabeth Trimble
David Kochanski -

Others in Attendance: -

Tinna Damaso Quigley, Staff

‘Darlene Arnold
Tami Burt

Mark Feinroth
Mindy Lehman
David Mason
William Pitcher
Robert K. Smith

V.

VI

Call'to Order

Senator Kelley called the meeting to order at 5:05 p.m and welcomed everyone to the
third meeting of the Commission to Study the Title Insurance Industry in Maryland.
Senator Kelley delayed the approval of the minutes for the prior meeting until
quorum could be achieved. . o

Meeting Topics

Senator Kelley asked staff to brief the committee on Senate Bill 86 that passed during

the 2009 General Assembly Session.

Staff-to the Commission described Chapter 361 of the Acts of 2009 (Senate Bill 86)
which is effective June 1, 2009. Chapter 361 limits control of funds held in trust to

licensed title insurance producers. Chapter 361 also increases the amount of the - |

fidelity bond and surety bond that a title insurer must maintain as a condition of
licensure from $100,000 to $150,000, effective October 1, 2009. Finally Chapter 361
requires the Commission to review the adequacy of the bonding and letter of credit
requirements and include its findings in its final report due December 15, 2009.



In response to questions that the Maryland Insurance Administration (MIA) received
regarding Chapter 361, the MIA drafted a bulletin to answer the questions.
Commissioner Tyler described the substance of the proposed bulletin dated June 1,
2009. Commissioner Tyler stated that persons who “may exercise control over trust
money” would include, but is not limited to, all individuals with signature authority
on a trust or escrow account, individuals who can initiate wire transfers from a trust
or escrow account and individuals who have day-to-day control of disbursements
- from a trust or escrow account. The bond increase will be required of any title
- producer who is applying for a new license or holds an existing license due to renew
on or after October 1, 2009. Further, Commission Tyler stated that licensees whose
licenses expire on or after October 1, 2009, will not be permitted to renew prior to
October 1, 2009, and thereby circumvent the intent of the General Assembly.

After Commissioner Tyler’s remarks, several Commission members raised concerns
regarding the definition of “exercising control over trust money”. Several members
stated that there is usually one person in an office who initiates a wire transfer and
another who approves the wire transfer. Most agreed that the person approving the
wire transfer was exercising control over trust money but that the person initiating a
wire transfer was performing a clerical duty and should not have to be a licensed title
* insurance producer, Senator Kelley mentioned that anyone with concerns should be
in dialogue with the Insurance Commlssmner

‘Mr. Finkelstein asked whether a check coming by mail to a title agency and being
carried by hand to another person is exercising control over trust money. Mr. Rieger

pointed out that the floor report for the bill states that passing physmal custody of

~ trust moneys is not exercising control over trust moneys.

At this point in the meeting, quorum has been achieved and Senator Kelley asked that
the Commission pause to approve the minutes. Upon motion by Delegate Rudolph
and a second by Commissioner Tyler, the minutes were approved.

Next, Commission staff presented 2 PowerPoint presentations to the Commission, to
be considered part of these minutes: (1) Rate-setting Factors for Title Insurance
Premiums in Maryland; and (2) How Rates and Serv1ces in a Title Plant State
' Compare with Rates and Services in Maryland.

Senator Kelley asked what percentage of the rate is given to real estate professionals
as a referral fee. A Commission member stated that nothing is given as a referral fee
due to the federal Real Estate Settlement Practices Act (RESPA).

A Commission member then raised the concern of steering and affiliated business
arrangements (ABA) — if a consumer is buying from someone involved in an ABA,
then the consumer is steered to others in the ABA. Another Commission member
stated that the remedy to this may just be a matter of consumer education. Mr.
Rogers noted that referrals in the title industry are common.



Delegate Rudolph asked if pricing for title insurance varies from company to
company or are they the same as in the examples in the PowerPoint presentation. Mr.
Dreschler stated that what you will find in the industry is that title insurance rates and
title company fees will be very similar between insurers and title companies. Mr.
Dreschler also stated that most realtors will refer consumers to specific title agents
because of experience. '

Delegate Rudolph then askedA that if he were to buy a house, how would he know if
someone was charging 30% more than what someone else would charge? Mr.
Dreschler stated that he could obtain a HUD-1 estimate from the title agent and shop
around. _ . - '

Mr. Clements then asked if staff had a range of the commissions for title insurance

and whether this impacted the consumer.

Mr. Kochanski stated ‘that the MIA has a consumer guide for fitle insurance.

Additionally, Mr. Kochanski stated that he wasn’t sure how the commission affects
the cost to the consumer and that commission rates are proprietary.

Senator Kelley stated that she believed the MIA should be looking at the rates for
commissions and what percentage of the premiums went to commissions.

Mr. Finkelstein stated that a title agent does more than just sell insurance — they
conduct closings, obtain surveys, conduct a records search, etc.

Delegate Ruddlph asked for an estimate of fees at closing other than title insurance.

A Commission member stated that it was anywhere between $500 and $1,000.

Mr. Kochanski asked whether staff looked at states where rates are not prior approval
and whether there was a difference. Delegate Rudolph then asked not having to file
rates would mean cheaper rates. Mr. Kochanski stated that there may be a lower rate.
DC, which is not prior approval, has higher rates than in Maryland.

Senator Kelley then asked certain members to be cbn_véners for their respective
workgroups. Delegate Niemann for Workgroup A; Delegate Rudolph for Workgroup

- B; and Elizabeth Trimble for Workgroup C. Senator Kelley then asked the

workgroups to meet and set up future meetings via teleconference, e-mail, or
otherwise. '

The meeting was adjourned at 6:30 p.m.



Commission to Study the Title Insurance Industry in Maryland

Minutes of the 1% Public Hearing

June 25, 2009

Members in Attendance:
Senator Delores Kelley, Senate Chair Patrick Martyn
Senator Douglas J.J. Peters Commissioner Sarah Bloom Raskin
Delegate Warren Miller ' Linda Rose
Joseph Blume , Elizabeth Trimble
James Clements ' Commissioner Ralph Tyler
Gregory Cockerham S
Thomas Drechsler
Nathan Finkelstein

VII. Call to Order

VIIL

Senator Kelley calléd the public hearing to order at 5:00 p.m. For the benefit of the

- members of the public present, all Commission members introduced themselves and

the entities they represent.

Public Hearing

Testimony received from: Robert Strupp, Director of Research and Policy at the
Community Law Center. Mr. Strupp’s concerns are with the closing and settlement
process. There seems to be a blurring of the lines between the title agent and the
settlement agent. Mr. Strupp believes that licensees are well regulated by the MIA.
Mr. Strupp is an advocate of attorney closings and testified that all closings should be
conducted by attorneys because a notary conducting a closing cannot answer
questions from the buyer. Closing packages should be available to the consumer at
least 3 days prior to closing. If a consumer doesn’t have the closing package
reviewed prior to closing, the consumer at least has had full disclosure of all
documents. The Metropolitan Money Store case is an example of where closing
documents were at times filled out at or after closing — consumers did not have all
information. Regulatory pieces of a settlement should be restructured — title

~ insurance remains with the MIA, settlements with DLLR.

Senator Kelley asked Mr. Strupp about giving. a good faith estimate to the consumer
prior to closing. Mr. Strupp answered that at 3 days before closing there should no
longer be any estimates.

Commissioner Tyler asked who decides if a notary conducts a closing. Mr. Strupp
answered that it is the title agency that decides. It is not a consumer choice.

Senator Kelley asked if the person conducting the closing should be a fiduciary of the
* title agency. Mr. Strupp answered that they ought to be the ﬁdu01ary



Testimony received from Darlene  Arnold, Assistant Chief Enforcement Officer,
Maryland Insurance Administration. (See Attachment 1)

Mr. Finkelstein asked whether the MIA assisted in coordination with the title insurer

when there has been a misappropriation. Ms. Arnold answered that the MIA does
assist. ' '

Senator Kelley asked, with respect to the Maryland Affordable Housing Trust
complaints, if a bank has a pattern of noncompliance, should the bank be reported to
the Commissioner of Financial Regulation. S

Commissioner Raskin noted that the Office of F1nanc1al Regula’uon only regulates
state-chartered 1nst1tut10ns

Senator Kelley asked whether the FDIC or OCC accepts complaints. M. Arnold

stated that federal regulators have been slow to take consumer complaints.

Testimony received from Ganiyu A. Raji, member of the Maryland Land Title
Association (MLTA) and a Title Insurance Producer Independent Contractor (TIPIC).
Mr. Raji stated that he completed training to become a TIPIC and to conduct closings.
He testified that there are also notaries who are not licensed title producers who are

~ also conducting closings. The problem is with the bank because the bank funds the

transactions and tells the title agent what to do. TIPICs do not prepare documents.
As to making Maryland an attorney-only closing state, Georgia is an attorney-only
closing state and there is still real estate fraud in Georgia. Mr. Raji stated that there
needs to be more enforcement. The TIPIC is the best person to detect fraud because
they see all the documents at closing.

Senator Kelley stated that 1f an attorney is caught commlttlng fraud it leads to
disbarment, which should be the deterrent to committing fraud.

Testimony received from James Savitz, an attorney with Village Settlements. Mr.
Savitz testified that he is an attorney who has practiced in Maryland since 1975.
Firms that have title clerks conducting settlements are a problem. The title clerks are

‘explaining documents.that they don’t understand. A lawyer knows which documents

are missing at closing. With respect to the new changes in Senate Bill 86 of 2009,
Mr. Savitz testified that there should be an exceptlon for CPAs who exercise control
over frust moneys.

Testimony received from Justin Ailes, American Land Title Association (ALTA).
(See Attachment 2) The ALTA holds Title Insurance 101 presentations. The ALTA
would support sending the closing documents to a consumer prior to closing.

Commissioner Raskin asked Mr. Ailes which states have the most robust regulation
of the title industry. "Mr. Ailes stated that Texas and New Mexico have promulgated



rates for title insurance by the respective insurance departments. There is also a lot of
information that has to be reported in those 2 states.

Testimony received from Tom Gibbons, MLTA and an attorney. Mr. Gibbons stated
that he is not authorized to testify on behalf of the MLTA and merely signed in on the
witness sign-in sheet.

Senator Kelley asked how often defects in title are found during a title search and if
there is a registry of defects. Mr. Gibbons did not know how often defects in title
were found in MD and stated that there was no registry of defects.

Senator Kelley asked how often claims are made against title policies. Mr. Ailes
joined Mr. Gibbons at the witness table and stated that the loss ratio on title insurance
is between 3% and 10%. Mr. Ailes also stated that AM Best reports on loss ratios for
all insurers and the reports can be found on the ALTA website. :

Senator Kelley stated that the Coinmission should look at whether there should be a

registry of title defects and the variables to be considered to determine appropriate

rates for title insurance prem1ums

Testimony received from Mike Tracy, Chesapeake Insurance. Mr. Tracy stated that
there should be more information on the types of complaints received by the MIA,
including the number of producers involved. Mr. Tracy would support a $500, 000

bond requirement for title producers

“Testimony received from Phillip Robinson, Executive Director of Civil Justice, Inc.

(See Attachment 3) Mr, Robinson stated that Civil Justice, Inc. is a non-profit legal
services agency. Maryland is ranked 5™ in the nation in mortgage fraud by the FBIL
Mir. Robinson would not say that if an attorney conducts the closing that everything is
perfect. Mr. Robinson talked briefly about the Metropolitan Money Store and Wilbur
Ballesteros cases, also found in Attachment 3. ~Title insurers are paying for the
defense whenever a consumer sues a title agent. Civil Justice, in preparing cases,

“often asks title insurers for the audits done on title agents with claims against them.

The MIA can’t audit all agencies; instead, title agencies should audit themselves and
the audits should be given to the MIA. Mr. Robinson also briefly talked about the’
.other cases in Attachment 3.

Testimony received from Barbara Taylor, President and CEO of a mobile notaries
group. Ms. Taylor stated that the people in her profession should be called “notary
witness closers” because that is what they do. Ms. Taylor stated that she obtains the
thumb prints of everyone at the closing table when she conducts a closing. She stated
that she gets called in by law firms when the attorneys don’t want to conduct the
closings.
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Mr. Finkelstein asked Ms. Taylor what instructions she receives from lenders to
answer questions from the buyers regarding the interest rate. Ms. Taylor stated that

she is told not to answer any questions about the interest rate.

Testimony received from Kenneth Roseborough, TIPIC. Mr. Roseborough testified
that consumers benefit from the convenience of TIPICS. However, if a consumer is
entering into a bad loan, Mr. Roseborough stated that he cannot tell them that it isa
bad loan. :

On a voice vote, the minutes for the May 28 meeting were approved.

‘The next public hearing will be on July 16, 2009. The public hearing was adjourned

at 7:30 p.m. - .



Commission to Study the Title Insurance Industry in Maryland

Minutes of the 2" Public Hearing
July 16, 2009

Members in Attendance:

Senator Delores Kelley, Senate Chair " Delegate David Rudolph, House Chair
Joseph Blume Nancy Grodin (for Commissioner Tyler)
Gregory.Cockerham J. Paul Rieger
Nathan Finkelstein Theodore Rogers

"IX.  Call to Order

Senator Kelley called the meeting to order at 5:00 p.m. and welcomed everyone to the
second public hearing of the Commission to Study the Title Insurance Industry in

‘Maryland. Senator Kelley stated that the reason they are all here is that the

Commission is conducting fact-finding. The Commission is required to report to the
Governor and the General Assembly in December regarding recommendations for
changes to the law in the area of title insurance. Senator Kelley further stated that the
Commission is interested in market conduct and the Commission wants to make sure
that the people assisting buyers and sellers are qualified. Citizens should be well
served. The Commission doesn’t want to stifle competition. No final judgments
have been made. The Commission welcomes input from the public. Following
Senator Kelley’s introduction, members of the Commission introduced themselves for
the benefit of the members of the public present

Public Hearing

Many witnesses submitted written testimony to the Commission. They are included
as attachments to these minutes. ‘

Testimony of Ilene Seidel — Attachment A
Testimony of Cynthia Young — Attachment B

Testimony of Florine Robinson. Ms. Robinson stated that she is a notary, realtor, and
title insurance producer who complies with all licensing, continuing education, and
bonding requirements. - Title insurers with whom Ms. Robinson works require
background checks and to see a copy of the notary and title producer license. Ms.
Robinson mainly conducts closings for re-financings and doesn’t see much fraud
there. Ms. Robinson asked that the bond not be raised further.

, Testimony of Celestine Shird — Attachment C

Testimony of Matthew Wayletf and William Grossmiller — Attachment D



Testimony of Tom Chamness — Attachment E
Testimony of Stuart Resnick — Attachment F
Testimony of Mike Schleupner — Attachment G

Testimony of Jim Cosgrove — Attachment H. The Maryland Land ‘Title. Association
(MLTA) also submitted written testimony in excess of 500 pages to the Commission
which is not included as part of these minutes. Commission members who have not
received this written testimony should request the testimony from the MLTA.

Testimony of Iris Brown, Title Insurance Producer Independent Contractor (TIPIC).
Ms. Brown wanted to echo the testimony of other TIPICs who testified earlier.

Testindony of Mike Tracy — Attachment I

Testimony of Renardo Samis, TIPIC. Mr. Samis wanted to echo the testimony of
~other TIPICs who testified earlier. Mr. Samis testified that he is a TIPIC who
conducts closings in the State and has never had a Maryland title agency call to
request his services.

Testimony of Sheila Howard — AttachmentJ
Testimony of John Miccike, representing a title agency. Mr. Miccike testified that

transactional proficiency is achleved through experience. Title agents make a lot of '
~ money through commissions.

Testimony of Josephine Wheeler — Attachment K

Testimony of Ginger Bigelow, TIPIC. Ms. Bigelow wanted to echo the testimony of
other TIPICs who testified earlier. Ms. Bigelow asked that the bond not be raised
further. ‘

' Testimony of Elaine Wright — Attachment L

Testimony of Carl Sisco, TIPIC Mr. Cisco asked why the bond requirements for
TIPICs were increased.

| Téstimony of Barbara Taylor, TIPIC. Ms. Taylor stated that she still conducts
closings where closing documents are not properly completed.

Mr. Kenneth Roseborough, TIPIC. Mr. Roseborough testified that he has had
difficulty obtaining payment from out-of-state title agencies for Whom he conducts
closings.



Other written testimony received from Mike Pryor - Attachment M

III.  Adjourned

The meeting was adjourned at 7:10 p.m.



Commission to Study the Title Insurance Industry in Maryland

- Minutes

September 17, 2009
Members in Attendance:
Senator Delores Kelley, Co-Chair Delegate David Rudolph, Co-Chair
Senator Douglas J.J. Peters - - David Kochanski
Joseph Blume Patrick Martyn
James Clements ‘ ' Theodore Rogers
Gregory Cockerham Commissioner Ralph Tyler
Thomas Drechsler v ' Calvin Wink (for Commissioner Raskin)

' Nathan Finkelstein
. Call to Order

Senator Kelley called the meeting to order at 5:00 p.m. Senator Kelley stated that this
meeting would reflect back on what the Commission has learned from the public hearings.
Senator Kelley also asked the Commission members to think about what should be considered
for further discussion by the Commission and the Workgroups.

Delegate Rudolph stated that it was a pleasure to be at the meeting and to get started on
the Commission’s work. :

1. Discussions

Senator Kelley stated that with regard to afﬁhated business arrangements; the new Real
Estate Settlement Practices Act (RESPA) Rule prohibits fees and kickbacks unless something of
value is given and the new HUD-1 requires disclosures of any fee splits-in Affiliated Business
- Arrangements (ABAs). Senator Kelley asked the Commission whether they might want to
consider whether it makes sense to consider that if there is a fee paid, whether there should be
disclosure of that information.

With regard to title insurance producer independent contractors (TIPICs) — they are
currently licensed in Maryland as title insurance producers, but based on their testimony they are
not producers but are notary-witness-closers. The Commission should consider whether the
entity for whom they are providing the service should provide the bond because the TIPIC is
really the agent of the title agency/lender that has sent the TIPIC to the closing. Senator Kelley
further stated that TIPICs are worried about an attorney-only closing state but she is not sure that -
anyone has presented any real reasons as to why Maryland should be an attorney-only closing
state. As of January 1, RESPA will require people at the closing table to know more about the
closings. The Commission should look at the role of TIPICs — do they need to be bonded or does
the agency that employs them have to cover them with a surety bond? TIPICs testified that if .
they are asked questions they are told not to answer questions. The Commission needs to
determine what RESPA will require of the people at the closing table as of January 1.



v October 1.

Mr. Blume stated that kickbacks are not allowed under HUD with respect to ABAs.
Referral fees are flagrant violations of RESPA.

Senator Kelley stated that in her experience, there was an attempt to steer business. In
addition, RESPA does not apply to commercial transactions. Senator Kelley stated that she
believed there needed to be a Consumer Bill of Rights in terms of what consumers are entitled to
when at the closing table.

Mr. Blume stated that Maryland has an anti-kickback statute and that the new HUD-1 has
evolved into a disclosure form. Burdens will be greatly intensified on the lender to give good
faith estimates (GFEs). The new HUD-1 will show what the GFE is so there will be more
transparency

Senator Kelley stated that with respect to rate-setting for title insurance, Maryland may
not be doing all it can in regulating rates for title insurance or determining the basis for rate

‘increases. The Maryland Insurance Administration (MIA) should look at all of the factors that

go into title rates, including loss ratios and commissions legitimately paid.

Mr. Blume stated that the new HUD-1 will disclose what the split is between agent and
title insurer. '

III.  Approval of Minu_tes

 The Minutes for June 25 were approved without changes. The Mmutes for July 16 were

approved without changes.

Iv. | Public Comment

Senator Kelley stated that the Commlssmn will be acceptmg written comments through

Mr. -Carl McAdoo of Waldorf, Maryland testified before the Commission (see attachment
1). ‘ ‘

Mr. Rogers stated that he wasn’t sure why a new owner’s policy was offered to Mr.
McAdoo since he was refinancing his home and not purchasing a new home. Mr. Rogers also

stated that there is greater risk on an owner’s policy so that may be justification for the difference
in the premlums

Mr. Finkelstein asked how Mr. McAdoo found LSI. Mr. McAdoo stated that LSI was
who his lender referred him to, Mr. Finkelstein asked whether Mr. McAdoo was given an
opportunity to select the agency to do the closing and Mr. McAdoo answered in the negative.
Mr. McAdoo stated that he subsequently contacted Bank of America and told them that the title
agency that conducted his previous closing would be conducting the closing on the refinance.

Mr. Finkelstein stated that the only contact a person who is refinancing has contact with
at a closing is with a TIPIC. : '



Senator Kelley stated that the TIPIC is acting as the agent of the title agency/lender.

Mr. Kochanski stated that if you want all your questions answered, you should probably
have an attorney present at closing. .

David Hillman, CEO of Southern Management Corporation, testified before the
Commission (see Attachment 2).

- Barbara Taylor testified before the Commission (see Attachment 3).
V. Adjourned
Senator Kelley then asked the Workgroups to meet to determine what issues would go

- forward and any additional research needed, and to keep in mind fiscal notes and the recession.
The next meeting is on October 22 at 5:00 p.m. The meeting was adjourned at 6:30 p.m.



Commission to Study the Title Insurance Industry in Maryland

Minutes
October 22, 2009
Members in Attendance
Senator Delores Kelley, Co-Chair Paul Rieger
Senator Douglas J.J. Peters Linda Rose
James Clements ' - Commissioner Sarah Bloom Ruskin
Thomas Drechsler Elizabeth Trimble

James Cosgrove (proxy for Nathan Finkelstein) Commissioner Ralph Tyler

David Kochanski
L | Call to Order
Senator Kelley called the meeting to order at 5 :OO p.m.
IL. Briefing |
Laura Gipe, Consumer Protection C01nplian¢e Specialist with the U.S. Department of
Housing and Urban Development gave a presentation to the Commission on the new Real Estate

Settlement Practices Act Rule: Ms. Gipe provided copies of the new Good Faith Estimate and
Settlement Statement forms that are required after January 1, 2010. A copy of Ms. Gipe’s

‘presentation and the new forms are incorporated as part of these minutes.

III.  Workgroup Reports

Representatives of all three Workgroups of the Commission — Regulation of the Title
Insurance Industry, Consumer Protection, and Affiliated Business Arrangements — presented
their preliminary findings and recommendations to the Commission. A copy of each
Workgroup s report is incorporated as part of these minutes.

IV.  Approval of Minutes -

The Minutes for September 17 meeting were approved without changes.
V. Adjournéd

Senator Kelley adjourned the meeting at 6:30 p.m. The next meeting of the Commission
is scheduled for Thursday, November 19 at 4:00 p.m. in the Senate Finance Committee Hearing
Room. Senator Kelley announced that this would be a work session and asked that all
Commission members be prepared to discuss and decide upon the final recommendations to be
1ncluded in the Commission’s final report.



Commission to Study the Title Insurance Industry in Maryland

Minutes
"~ November 19,2009

Members in Attendance

Senator Delores Kelley, Co-Chair - Delegate David Rudolph

Senator Douglas J.J. Peters Paul Rieger '

James Clements ' - Theodore Rogers

Gregory Cockerham Ron Callison (proxy for Linda Rose)
Thomas Drechsler ' ' Commissioner Sarah Bloom Raskin
Nathan Finkelstein Elizabeth Trimble

David Kochanski ' : Commissioner Ralph Tyler

Patrick Martyn . : I

L. Call to Order
Senator K_eiley called the meeting to ordér.at 4:00 p.m.
II. Applqu'fal of Minutes | |
The minutes from the Octobef 22 meeting were approved with changes.
II1. | Work Session
Staff briefed the Commission on the recommendations from each of the work groups.

Work group members provided background information on the work group’s rationale for each
recommendation. The Commission discussed and deliberated each of the recommendations from

- the work group reports and voted on the ﬁnal recommendations to be included in the report of
~ the Commission.

The co-chairs of the Commission asked that after a draft of the Commission’s final report
was distributed to the Commission members, substantive changes should be submitted to staff.

V.  Adjourned

The meeting was adjourned at 6:00 p.m.



To: Commission to Study the Title Insurance Industry
From: Workgroup A, “Regulation of the Title Insurance Industry”

Re: Conclusions of Workgroup meeting held October 12, 2009

Workgroup A Members: Delegate Doyle Niemann, Senator Douglas J.J. Peters, J oseph Blume, Thomas
Drechsler, Commissioner Sarah Bloom Raskin/ Calvin Wink, Theodore C. Rogers and Gregory
Cockerham ' : '

% * * * * * % * * * I % -
_ Workgroup A consisting of the above-referenced members were assigned to analyze the
adequacy of existing regulation of the title industry in Maryland. The Workgroup met on October 12,
2009. In attendance were the following Workgroup A members; ] oseph Blume, Thomas Drechsler,
Calvin Wink for Commissioner Sarah Bloom Raskin, and Theodore C. Rogers

Three issues were identified and discussed as follows:

'__Raie_se.tﬁ_ug_fa.ctors for title insurance nreminms:

There appear to be five different methods of regulating title insurance rates in use in the United States:

a) . . Promulgation-3 States. :

b) Prior Regulatory Approval-8 States (including Maryland).
c) File and Use-30 States. '

d Use and file-2 States.

e) . No Direct Regulation-7 States.

In 6 of the 8 states that adopt “Prior Regulatory Approval”(including Maryland), rates proposed by an

-+ insurer are deemed approved if the regulatory body takes no action to disapprove within a specified
time. Similarly, in a File and Use Stats, insurers set rates but they cannot be charged until the regulator
has been notified and allowed time for review and action, if necessary. In a File and Use State, no
action by the regulator within a specified time is deemed an approval. Thus, for all intents and purposes,
there seems to be little difference in results between States that follow a “Prior Regulatory Approval”
protocol and those that follow a “File and Use” protocol. It can be fairly said that 38 states (including
Maryland) require some sort of regulatory approval of rates. The Workgroup believes that regulatory
approval of title insurance rates is an effective element of consumer protection and Maryland’s “Prior -
Regulatory Approval” protocol should be maintained. ' '

- The members of the Workgroup discussed the factors utilized by title insurers to set rates.

The Wdrkgroup concluded that the current rate-setting methodologies combined with market
competition and final regulatory approval by the Maryland Insurance Administration provide maximum

protection for consumers while establishing fair compensation to the insurance company for the risks
undertaken. ' :

1



Adequacy of Title Insurance Producer Fidelity and Surety Bonds:

Title Insurance producers are required by law to maintain a blanket surety bond or letter of credit to

‘protect any person that suffers a loss if the producer misappropriates funds held in escrow or trust.

Producers also are required to maintain a blanket fidelity bond that protects the employer of the title
insurance producer from misappropriation of funds held in escrow or trust. As a result of the recent
passage of Senate Bill 86, the amount of each bond or letter of credit maintained by a producer has been
increased from $100,000 to $150,000.

. The Workgroup discussed concerns regarding the qualifications for and financial burden of maintaining

bonds at various levels, as well as the fact that additional bonding'costs will ultimately be passed on to
consumers. Thus, the discussion focused in part on whether the pre-2009 bond levels were adequate.
The Fiscal and Policy Note to.Senate Bill-86 mentions an increase in consumer complaints against title -
insurance producers as the impetus for the increase in the bond coverage. This document does not detail
the costs, damages or substarce of the consumer complaints identified. Without such data, it is difficult
to make a conclusion concerning the adequacy of the bond amounts and whether all or any of the
complaints would be covered by the bonds to begin with. Indeed, it may be that many of the complaints
do netrifivelve misappropriation of funds and-would-notbe-covered-by-either-fidelity 6t suFety bonds.
Issues involving negligence, mistake, inexperience, etc. are covered by Errors & Omissions (E&O)
insurance. : :

The Workgroup recommends further analysis of the nature and economic impact of the filed consurmer
complaints as well as losses suffered by title insurers and consumers due to agent defalcations in the
State {:f Maryland with a view to determine the adequacy of the current levels of bonding and E&O
coverpge. - .

In the event that the bond amounts appear inadequate, the Workgroup is of the opinion that the
qualifications for and cost to title producers of an increased level of bonding would put many title
producers out of business, thereby significantly reducing the high degree of competition that currently
exists in the industry which may ultimately result in increased costs to consumers. The Workgroup,
therefore, discussed alternatives to maximize protection for consumers.  One possible solution may be
to establish an industry Guaranty Fund or Trust Fund. This Fund could either serve in place of the
current bond requirements or to supplement the protections offered by the bonds. The Workgroup also
discussed funding such funds through a charge for Insured Protection Letter/Insured Closing Letter and
that such Guaranty/Trust funds be held and administered by title insurers.

Title Insurance Producer Independent Contractqr (TIPIC)

The Workgroup discussed issues relating to closings performed by Title Insurance Producer Independent
Contractors (TIPICs). The issues raised by TIPIC closings also were documented in the public
testimony taken by the Commission at its public hearings. The concerns discussed were:



i
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TIPICs, while licensed by the MIA, often have no affiliation with a title insurance
producer who is licensed in Maryland and maintains a physical business address in
Maryland.

TIPICs oftentimes do not maintain an office or physical busmess address, but instead
work from their homes and out of their cars.

Without a physical business address in Maryland, TIPICs conduct a substantial portion of
their closings in the borrower’s homes (which in some instances violates current
Maryland lending laws). While this may provide a convenience, borrowers are usually
left with a cell phone number as the only contact information of the person who
conducted their closing.

TIPICs oftentimes are unable and/or unwﬂhng to explain loan documentation and/or
answer the borrower’s questions at closing.

In comparison to a Maryland licensed title producer that mamtams a physical business
address in Maryland TIPICs enjoy reduced operational costs by avoiding the business
costs of a physical operation. Thus they often are retained by out-of state-lenders to
perform notary closings” as a cost saving alternative to a Maryland licensed title
producer. While this cost savings may be passed on to the consumer, this potential

 benefit may be outweighed by the dangers posed by TIPIC closings described above.

Moreover, Maryland mortgage lenders who utilize the services of a Maryland licensed

==ftleproducer-that-maintains-a physical business address il Marylahd-are-ata-competitive

- cost disadvantage to an out-of-state lender that utilizes a TIPIC to conduct a “notary

closing.”

The Workgroup suggests that the Commission consider adopting recommendations that will require
TIPICs to be employed by or work through a title producer licensed in Maryland that maintains a viable
ofﬁce in Maryland.



Commission to Study the Title Industry
Report Workgroup B — Consumer Protection

Recommendation No. 1

Recommend that General Assembly make clear in statute that a title insurer
is liable for a theft (defalcation) of funds by a title insurance producer of funds

. held by the producer in contemplation of or conjunction with a real estate closing.

Ratlonale for recommendation: Thefts by producers have been a major
problem in the past couple of years. L1terally millions of dollars have been stolen.
The MIA has resisted strongly insurers’ attempts to avoid their obligations to
protect consumers from thefts by the insurer’s agent. The public pohoy of the

' state on this issue should be made expl1c1t in statute.

Recommendation No. 2

Recommend that MIA and DLLR oollaborate on the development ofa
regulation mandating timely delivery of a “title insurance consumer’s bill of
rights” consistent with HUD-1 requirements. Examples of issues which might
well be.included in such a regulation and its implementing form would include
notice to the consumer of the following rights:

1. You have the RIGHT to choose your title producer, agency and
~ insurer.

2. You have the RIGHT toreceive settlement cost information early in

the process, allowing you to shop for the settlement services that
best meet your needs.

| 3, You have the RIGHT to be informed about the total cost bemg paid
. by you to the title producer and/or agenoy

4, You have the RIGHT to receive an itemized settlement etatement ‘
from the title producer and/or agency detailing all fees paid to the

title producer and/or agency before you agree to use sa1d producer
and/or agency.

5. You have the RIGHT, before you sign, to ask the title prodncer _
questions about charges and documents that you do not understand

6. Youhave the RIGHT to receive coples from the title producer and/or
agency of all documents you signed at the time of closing.

-1-



7. You have the RIGHT to have all funds disbursed timely and

properly by the title producer and/or agency in accordance with the
Settlement Statement (HUD-1) you signed at closing.

Rationale for recommendation: Consumers are simply unaware of their
rights in this area because, for example, it is technical and it is an area with which
consumers have only a few contacts throughout their lives. More and better '

_information to consumers is needed.

Recommendation No. 3 -

Recommend that MIA scrutinize with greater care and diligence title
insurance rates. The loss ratios on these policies are exceedingly low and the
commission rates are high. Workgroup A is also making recommendations with
respect to rates, including recommending some statutory changes. Those

‘recommendations are consistent with the spirit of this recommendation.

Rationale for recommendation: The market has not worked to keep rates -
down, particularly given insurer’s minimal risk of loss. “Prior approval” has
meant, in practice, approval without much review.

Recommendation No. 4

| Recommend that General Assembly define in statute the legal |
responsibility of what are commonly called “TIPICs” to make clear that they are

- not independent contractors, but agents of the party which sends them to a closing
© and that it is that party which must hold a bond and which is liable for the TIPICs’

error and omissions (i.e., all non-intentional conduct). If such a provision were
enacted, TIPICs could be relieved from the bonding requirement because the
TIPIC’s principal would be bonded.

Rationalé for recommendation: The Commission heard ample and repeated
testimony that the present system involves TIPICs conducting closings without ‘
guidance or supervision or the ability to answer basic questions re garding the
transaction. The entities using TIPICs need to be incentivized to take more
responsibility. ' o



Report of Affiliated Business Arrangements Workeroup - 10/22/09

Workgroup Members
" Senator Kelley

Jim Clements

Nate Finkelstein

Paul Rieger

Liz Trimble

Proposals

s Recommending a State law similar to the federal RESPA provisions which
- require disclosure of Affiliated Business Arrangements to consurmers in real estate

transactions ' '

e Making examination of the Good Faith Estimate part of the market conduct study

~ of a title insurance company to determine whether the federal rules on overage

. tolerance were violated . ' ' o

¢ Requiring the name of the individual who closed the transaction as well as that
person’s license number to be on one or more of the closing documents

Discussion

The federal RESPA law (12 USC § 2607) permits affiliated business arrangements where
cértain specific disclosure is provided, the consumer is not required to use any particular
provider of settlement services, and the only thing of value received, other than payment
“for services provided, is a return on ownership interest. The required notice form is an
appendix to the federal regulations related to this law. (24 CFR 3500, Appendix D). The
workgroup feels that a similar provision in Maryland law would ensure that all
transactions in the State, even those without federal connections, would be subject to
. these disclosure and payment restrictions. Having the provision in State law could also
permit enforcement by State agencies. '

* The HUD regulations that go into effect on January 1% set tolerance limits for disparities
between certain settlement costs listed on the Good Faith Estimate (GFE) and the HUD- ~
1. The workgroup suggests that the Insurance Administration include a review of the

GFE and the HUD-1 that includes the tolerance comparison when it performs market
conduct studies of title insurance companies. This would be an additional means of
encouraging compliance by settlement service providers.

" There is a requirement in the Real Property Article that the name and Maryland mortgage ’
originator license number be on a deed of trust when it is recorded, unless an affidavit
establishing exemption from licensure is provided. (Section 3-104.1) The workgroup

~ suggests adding the name of the individual who conducted the settlement and that

person’s MIA license number to the deed of trust requirement. This would assist in
tracking a pattern of problem transactions, and would alert the licensee to the fact that
their involvement could be identified in connection with a particular transaction.



Other Issues

The issue of federal preemption, and the resulting position of the federal 1cndmg
institutions that they are not covered by certain state laws, is a factor that must be -
considered. The regulations of the Office of the Comptroller of the Currency
(OCC) state that state laws may apply, and are not preempted, in the areas of the
acquisition and transfer of real property. (12 CFR §§ 34.4 and 7. 4009) Should -
the State law require that the MIA license number be on the deed of trust before it
can be recorded, as is the case with mortgage originators; federal lending
institutions might need to use licensed individuals to perform settlements.

The workgroup suggests that language be-included in the final report to address
the preemption issue, and the effect it has on the states’ efforts to provide
protection to consumers. (Pre-payment penalties are one example.)

The Workgroup is concerned about the education and trammg of some of the
licensed 1nd1v1duals providing settlement services.

An effort was made in the' 2007 Session of the General Assembly to prov1de a
means for title insurance professionals to record mortgage releases after payoff

~had been made, and notice and an opportunity for response given to the lender.

‘Unreleased mortgages continue to be a source of post-settlement problems for
consumers. Many states have provisions similar to that proposed in 2007.
Perhaps legislation to that effect should be part of the taskforce’s
recommendations.
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My name is Darlene Arnold and I am an Assistant Chief in the Compliance and Enforcement
Unit at the Maryland Insurance Administration (“Administration”) primarily responsible for the
oversight of cases involving title insurance, title agencies and producers. I’ve been asked to
share with members of the Committee and those in attendance here today a breakdown
concerning the complaints received by the Administration’s Enforcement Unit thus far in 2009.

Complaints 2009

- The following is a breakdown 'of the types of complaints the Enforcement Unit of the Maryland
Tnsurance Administration opened investigations on in 2009:

Total Property and Casualty Cases: 392 cases
Title Cases: 245 '

A breakdown of the 245 is ag follows:

92 relate to surety/fidelity bond issues or cancellations.

106 relate to alleged violations of the Maryland Affordable Housing Trust (“MAHT”)
requirement. (Title agencies are to possess a MAHT escrow account and are to deposit trust
monies into this account based on days float and interest earned, if the interest earned is $50.00

or less. The agencies are also to file an annual report with MAHT concerning this account to
include the interest remitted.)

12 allege fraud/theft of escrow or trust monies.

10 allege failure to pay property tax resulting in tax sale.
13 allege failure to record documents.

12 allege inappropriate disbursements from the escrow account.



Given the increasing number of complaints, Commissioner Tyler has restructured the
Enforcement section of the Compliance and Enforcement Unit and dedicated five (5) individuals

" to specifically address complaints involving title. Prior to this change, we had one individual

exclusively responsible for title. We are also working with our IT department at the
Administration to reprogram internal tracking mechanisms to better track the title cases we
receive. Based on the improvements made at the Administration, we are confident that we will
be able to address the increasing number of consumer complaints relating to the title industry. 4

Pdbe happy to address any questions you may have.



. money intended to change hands, and insured the entire transaction against any mistake,

Arachment 2

What is Title Insurance?

The land title transfer system in America works so well that most consum- —
ers never take the opportunity to learn how or why it works or the personal and societal

benefits derived from this highly effective system of assurance. ’ AMERICAN
However, when an individual sits ata closing table to sell one house and buy LA‘N D TITLE
‘another, the main reason such a complex real estate transfer can be quickly accomplished ASSOCIATION

s because an independent, third party title/settlement professional has already scoured .

the public record (property records, tax records, and court records) to establish legal own-
ership of the property being sold, cured any title or public record defects (one third of all
transactions reveal a title or public record defect), accounted for and transferred all of the

fraud, risk or defect, whether it is known or unknown.

Asa practical matter, this means that buyers are-more willing to purchase property because they are insured
against property fraud and defects in the public record. Lenders are more willing to make loans because ownership by the
borrower of the collateral, or real estate, is guaranteed through title insurance. The secondary financial markets are willing
to buy mortgage-backed securities because, in the event of a default, their right to the underlying collateral is assured.

- Title companies and their agents are involved in completing all aspects of the closing process, from prepara-

tion of documents and recording instrurments, to preparation of closing forms and collecting and disbursing funds. Before
a transaction is completed, a title search of the records is made in an effort to locate potential problems so that they can
be corrected and the transfer can proceed. While most problems can be located in 2 title-search by skilled professionals,
there can be hidden hazards that even the most thorough search will not reveal. Examples include forgeries in the chain
of title, a claim by a previously undisclosed relative of 2 former owner, or a mistake in the public records, all of which can

be covered by title insurance, Liens, easements, rights-of-way, life estates, air and subsurface rights, and future interests are

also discovered in a title search and insured by a title insurance policy.

There are two types of title insurance: an Owner’s Poliq; protects the buyer's interests while a Loan Policy protects
the lender’s interest. An Owner’s Policy is typically issued in the amount of the real estate purchase price, and remains

" in effect for as long as the owner or their heirs retain an interest in the property. In addition to identifying risk before a

transaction is completed, the Owner’s Policy will pay valid claims and all defense costs against claims on the title. ALoan
Policy assures the lender of the validity, priority and enforceability of its lien (mortgage) — serving as protection for the
Jender’s security interest in the property. A Loan Policy is issued in the amount of the loan, and lisbility decreases as the
mortgage is paid off by the borrower. ' ’ »

Since the sale, purchase and transfer of real estate is governed by local law and custom, practices of the title industry

"~ vary by locality and are regulated by state governments. Who pays for the title insurance is also a matter of local custom.

In some parts of the country, the seller purchases the Owner’s Policy for the buyer, in effect assuring them their title is
clear while in other parts of the country, both the Loan Policy and Owner’s Policy are issued simultaneously, and in still
others, the buyer must ask for an Owner’s Policy and pay for it separately. ' '

Title insurance is substantially different than other types of insurance coverage for two reasons: 1) itis paid by a
one-time premium that provides protection for as long as the owner or their heirs retain an interest in the property and, 2)
title insurance procedures seek to eliminate risk rather than simply price risk. While the emphasis on risk preventionis 2. .
jabor intensive and costly component of doing business, but the coverage offers the best possible opportunity for avoiding’
challenges to title and assuring consumers peace of mind. - ‘



Public Benefits of Tit:le Insurance

The 3,000 member companies of the American Land Title Association ]
(ALTA) include title insurance agents, underwriters, real estate settlement AMERICAN
service providers, real estate attorneys and title abstractors. Working together -

as an industry these companies and their employees ensure that privately LAND TITLE
owned residential and commercial real estateis quickly and legally transferred, - " ASSOCIATION
indemnifies owners from claims against their property and guarantees lenders

recourse to collateral in the event of a default. Like a light switch that always
delivers electricity, the land title transfer system in America works so well that

most consumers never take the opportunity to learn how or why it works or
the personal and societal benefits derived from this highly effective system of
assurance. '

*  Because of the title insurance industry, Americans close their loans faster than any other country —
30 days on average --- and the speed of the transaction saves consumers tens of billions of dollars
annually in additional interest costs.

* At no cost to taxpayers, the title industry collects $1.75 billion per year in back income taxes.
* At no cost to taxpayers, the title industry collects $3 billion per year in delinquent real estate taxes.

¢ At no cost to taxpayers, the title industry collects $325 million per year in delinquent child support
payments. ’

*  The title industry spends $225 million per year to correct errors in the public property records that
otherwise would lead to serious impairment to the property rights of millions of Americans.

*  The title industry is an important source of revenue for local governments, paying $170 million per
year to purchase copies of recorded documents. ‘

*  Because of the title insurance industry, people can be confident about purchasing property anywhere in
the country because they are insured against fraud and defects in the public record.

* - Because of the title insurance industry, mortgage lenders are more willing to lend because ownership
by the borrower of the collateral (the real estate) is guaranteed.

*  Because of the title insurance industry, mortgage-backed securities (MBS/CMBS) can be created and
traded, because in the event of a default, recourse to the underlying collateral is guaranteed.



Title lndustry Regulation,
Ethics and Standards

The title insurance industry is regulated by state departments of insurance. In —
some cases, a separate state agency regulates title insurance agents. Practices within the

industry vary due to differences in state laws and local real estate customs. In addition, AMERI CAN
providers of closing or settlement services are governed by the federal Real Estate ~ ‘
Settlement and Procedures Ac’; (RESPA). LAND TITLE

. | : | ASSOCIATION
In addition to government regulation, the title insurance industry has -

industry-wide standards and best practices established by the American Land Title
Association (ALTA). Standards include uniform accounting, internal auditing practices,
financial reporting; and the promulgation of standard policy forms and endorsements.

ALTA has deve_loped the Title Industry Consumer Initiative to educate and
protect consumers by helping them make informed choices when purchasing title
insurance and settlement services.

A major component of ALTA’s Consumer Initiative are the Principles of Fair Condﬁct, which represent the
association’s commitment to promote behavior within the title industry that demonstrates a commitment to the ethical
and fair treatment of consumers. Industry members that adopt the Principles of Fair Conduct pledge:

1. To engage only in business practices that are lawful and consistent with a high standard of ethical behavior.

/2. To encourage a culture of compliance within their organizations for federal and state laws that goﬁern the title
insurance business and for these Principles.

3. To treat consumers in a fair and ethical manner.

4, To provide consumers with timely and comprehensive information regarding their policies, services, products, and -
prices 50 as to enable consurners to shop effectively among providers of title-related services.

5. To encourage and assist consumers to be educated purchasers of title insurance and title-related services.

" ALTA conducts ongoing industry education to promote the fair and ethical treatment of consumers,

including adherence to the laws and regulations that govern the business of title insurance and settlement services..

As part of the Title Industry Coﬁsumer Initiative, ALTA has created a consumer website www.homeclosinglOl. |

org which provides an overview of the closing process and explains the purpose of 2 title search and correcting errors in

the public record. The site also describes how consumers can shop and compare prices for title insurance and settlement

" services.

ALTA continues to work with federal and state legislators and regulators to further better understanding of the

fitle insurance and settlement services business and solicit feedback on how the industry can continue to meet the needs
of consumers. ' ’ '



Mr. Chairman and 'Distinguished' Committee Members:

My name is Frank Pellegrini, and | am President of Prairie Title in Oak Park, Ilinois, with
offices in the metropolitan Chicago area. | have been a practicing lawyer since 1976
and founded Prairie Title in 1983. | am a title agent, and a member of the Board of
Governors of the American Land Title Association, which | am here today to represent.
ALTA is the national association for the title industry, representing nearly 3,000 member
companies, with more than 100,000 employees, including title insurers, title insurance
agents, abstracters and attorneys that operate in every state and county throughout the
country.

In my hometown of Chicago, as in many large urban areas, the proliferation of mortgage
fraud activities is particularly disturbing. The profile of the typical Chrcago gang-leader
has evolved into a picture of a graying, suburban, technology friendly convict’
overseeing operations as diverse as mortgage fraud and drug dealing. This form of
criminal actrvrty is spreadrng :

Fraud is the second leading cause of title claims, so we track it very closely. Our
experience indicates that mortgage fraud schemes change with the economy. In a
more robust economy we witnessed claims .involving inflated values. As prices have
fallen and equity has dried up, we now see loan slamming claims. Additionally, with the
large numbers of mortgage defaults, .short sale mortgage fraud claims are becomrng
more prevalent. :

Title profe_ssionals enjoy a unique vantage point from which to observe, identify -and
thwart instances of fraud. We are the independent third party to the transaction whose
only interest is to the integrity of the transaction and the protection of our customers.
Through training and experience, we hone our abrhty to spot improper transactions
every day.

We look for-a number of mortgage fraud indicators that include:

» Earnest money deposit that comes from someone other than the borrower, or
lack of information about the source of the deposit,

o Seller carry-back documents that are not being disclosed to the lender,
» Payments to third parties that will not appear on the HUD settlement statement,
» Wide swings in mertgage amount,

. ‘Rece'nt sales with increases in price and checks to others at ‘closing which could
be a sign of “flipping”,

e Substitution of sales contract for a higher amount,

1



in many cases documentation is still being faxed to the closing agent while the borrower
is seated at the closing table.

The opportunity to inspect documents before closing would help prevent
mortgage fraud by providing the settlement service provider and borrower time to
review the documents by which fraud is perpetrated.

Let me conclude by saying that the title industry is well posmoned and eager to
serve as a resource to combat mortgage fraud.

Thank you.
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* By Phillip Robinson

Members of the Commision to Study the Titlé Insurance Industry in
Maryland, thank you for inviting me to speak to you today at fhis important hearing.
My name is Phillip Robinson and FI presently serve as Executive Director of Civil
‘_Justice Inc., a Maryland non-profit legallservices agency that has provided services
to Maryland homeowners th.‘)' havé fallen prey to Ap'redatér_y real estate practices
and presently is co-leading Maryland’s Foreclosure Prevention Pro Bono Projleet.

While you are épeciﬁcally charged to consider only one specific aspect
of the real estate procéss,lI can say from my expefience representing thousands of
Marylahd homeowners that there‘ is no other issue more important to solving the
current economic crisis and preventing it ag'ain that the work y§u are performing
and will recommend to the Governor and General Assembly. We must and can

prevent the current crisis again, but to do so we must make an honest assessment of



what abuses have brought us here to the present and what must be done to correct

them from occurring again.

BACKGROUND ON CrviL JUSTICE INC.

Founded over eleven years ago, Civil Justice Inc. (CJ) works to
>inorease the delivery of legal services to clients of low and moderate income
through a network of solo, small firm and commuhity based lawyers who share a
common commitment to increasing access to justice through traditional and non-
traditional means. A core part of this ‘accvess to justice program is carried out
through direct representation to homeown_ers by direct and class representétion in’
the broad areé_ of hqmeoWnership. In th;'s regard CJ has suqcessfully worked to
train, Aco-counsel, and coach its network attornegfs and others to help homéowners in
the area of predatory vre‘al estate practices so that thg missio_n of the_ organization

may be carried out exponentially.

As a result of its multi-pronged efforts to (i) support private, public interest
attorneys do well and good at the saine time and (ii) increase access to justice, CJ
has established a track record of impact and recognition in the cdmmullity. For

example:

. A CJ has co-counseled on several consumer class action lawsuits that
have resulted in more that 100% of millions of dollars in illegal finance,

broker fees, and/or illegal kickbacks being returned to the consumers as well



as prospective injunctive relief against the defendants to prevent them from
continuing the same practices.’

. CJ’s statewide membership exceeds more than 100 private, public
interest attorneys committed to the overall mission of the organization in
some key way.

° CJ is recognized by the Maryland community as the public interest

“expert” in predatory relate practices and foreclosure defense issues in

Maryland.?

CJ and its leadershii) are also award Winné'rsf For example, as the 2002
recipient of the Louis M. Brown Award for Legal Accéss, the American Bar
Association’s Standing Committee on the Delivery of Legal Services recognized CJ
for filling in the gap of unmet legal needs of th’g middle class and those of moderate
incomes with lawyefs' who provide affordable legal information, services and

representation. Last year the Maryland Consumér Rights Coalition also recognized

! See, e.g., Greerv. Crown Title Corp., Cir. Ct. Balt. City, Case No, 24-C-02001227;
Naughten v. Millennium Escrow & Title, Civil Action No, 02-cv-2078 (U.S, Dist. Ct. Md.);
Gray v. Fountainhead Title, Civil Action No, 03-cv-01675 (U.S. Dist. Ct. Md.); Keneipp v.
Fountainhead Title Group Corp., Civil Action No, 03-cv-02813 (U.S. Dist. Ct. Md.); Johnson
v. Fountainhead Title Group Corp., Civil Action No. 03-cv-03106 (U.S. Dist. Ct. Md.);
Robinson v. Fountainhead Title Group Corp., 447 F. Supp. 2d 478 (D. Md. 2006); Benway v.
Res. Real Estate Servs., Civil Action No. 05-CV-3250 (U.S. Dist. Ct. Md.); Capitol
Mortgage Bankers, Inc, v. Cuomo, 222 F.3d 151 (C.A.4 2000) (on behalf of Amici .
Curiae); and Wells Fargo Home Mortgage Inc. v. Neal, 398 Md. 705 Md., (2007) (on behalf
of Amici Curiae); and Atta Poku v, Friedman, 403 Md. 47 (2008) (on behalf of Amici Curiae).

? See Surkiewicz, Joe, “Of Service: How can a lawyer help those facing foreclosure?”’ Datly
Record, August 4, 2008; Kearney, Brendan, “Waldorf Retiree Gets Verdict on Subprime
Loan,” The Daily Record, July 21, 2008; Smith Hopkins, Jamie, “A Cry to help Save Homes
in Maryland: Top Judge Seeks to Stop. Foreclosures,” Baltimore Sun, July 8, 2008 (Page D.1);
Madigan, Nick, “8 Accused of Loan Scheme,” Baltimore Sun, June 13, 2008 (Page A.1);
Trejos, Nancy, “Mortgage Survivors; On the Brink of Foreclosure, They Got Their Loans
Changed — but it Wasn’t Easy,” Washington Post, May 4, 2008 (Page F.1); Smith Hopkins,
Jamie, “Waging the Fight for Homeowners,” Baltimore Sun, Feb. 29,2008 (Page D.1);
Hancock, Jay, “Seizing of Homes Too easy in MD,” Baltimore Sun, Jan, 11, 2008 (Page D.1);
Wiggins, Ovetta, “Foreclosure Task Force Proposes Remedies: Strict Lending Laws Sought,”
Washington Post, Nov. 17, 2007 (Page B. 2). :

3 .



me as the Denis J. Murphy Consumer Advocate of the Year for CJ’s work and efforts

to reform Maryland’s foreclosure process.

MORTGAGE FRAUD & UNFAIR AND DECEPTIVE PRACTICES

For three years, CJ has been observing and actively representing
homeowners involved in vémlous mortgage and foreplosure rescue frauds as well as
unfair and deceptive praétices. While much of these cases and matters ﬁay appear
beyond the direct séope of the commission’s interests todé.y, the discovery and
evidence we have learned in these cases is important to understanding some of the
prbblems yoﬁ intend to address in your report and recommendations. As you may
know Maryland is ranked by the FBI as the 5™ highest sfa_’ce in the nation in terms of
mortgage fraud. We are, uﬁfortunately, home to the largest, mortgage schemes in

the Country and in my experience and direct work in this area at the heart of the

. deceptive, illegai practice was a licensed title producer and/or title insurer that at a

minimm negligently ignored the red flags and, as a result, a loan transaction was
entered into and consummated which should never havé occurred. Ifthe
pfofessional'involved had actually turned the underfthe;-téble« or predatory
_transaction a§vay and not closed or seﬁled it, no one had likely have been harmed. I
have attached examples of the kinds of issues that need to be prevented in the future
including: |

*Unindicted Co-Conspitator Attorney & Licensed Title Producer: USA v.
Joy Jackson

*Licensed Title Producer Admission: US4 v, Wilber Ballesteros Plea and
Statement of Facts

* A State License is Not a License to Steal: Terry Massey v. E, Lewis .
e Enforcement: Arthur v. Ticor Title

*ABAs: Benway v. Resource Real Estate Services, LLC



RECOMMENDATIONS

From my grassroots, frontline perspective, [ can offe; the panel the
following recommendations which will improve the title insurance industry in
Maryland, protect those companies doing things the right way, and help prevent the
abuses of the recent past from ever occurring again:

1. Title Insurers Must Supervise Their Agents Activities.

2. Title Insureré Should be Required to Audit Each of Their Agents on a

Yearly Basis. o

3. Title insurers must have a fr;andatory duty to report all audits to the MIA
and specifically repoft any substantive irregularitiés to ‘the MIA within 14
days of notice. |

4. Licensed Title Producers Who Do Not Report Lawsuits Against Them
Related tovthe Scope of Their License Should be Denied the Privilege of a
License to Operate. |

5. MIA cannot be the only mechanism of enforcement.

6. Maryland Should Adopt a Mini RESPA Statute for Civil Liabiﬁty.

CONCLUSION

Thank you for the opportunity to testify today and please do not hesitate to let me

know if I can be of any further help to your efforts.

Respectfully,

Phillip/Robirison



- Exhibit : USA v. Joy Jacksan et
- al. [ndzctmem‘ |
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EXhlblt BENWAY v.
RESOURCE REAIL ESTATE

- SERVICES, LLC



Westlaw.
239 F.R.D. 419

239 FR.D. 419
(Cite as: 239 F.R.D. 419)

United States District Court,
D. Maryland.

Patricia M. BENWAY and Timothy J. Benway Indi-
vidually and on behalf of a class of borrowers simi-
larly situated,

.V _
RESOURCE REAL ESTATE SERVICES, LLC et al,
No. CIV. WMN-05-3250.

Oct. 16, 2006.

Background: Mortgagors brought suit in state court
against provider of mortgage loan closing services and
mortgage brokerage, asserting claims of civil con-
spiracy and violation of the Real Estate Settlement
Procedures Act (RESPA), based on allegation that

defendants used an affiliated business drrangement .
(ABA) to charge excessive referral fees during refi-

nancing of home mortgage loan. After removal,
plaintiffs moved for class certification.

Holdings: The District Court, Nickerson, Senior Dis-
trict Judge, held that:
(1) typicality requirement for class certification was

- satisfied after limitation of class definition;

(2) numerosity requirement was satisfied;
(3) commonality requirement was satisfied;

(4) adequacy of representation requirement was satis-

fied; _
(5) predominance requirement was satisfied; and
(6) superiority requirement was satisfied.

Motion granted,
West Headnotes
[1] Federal Civil Procedure 1704 €+°182.5

170A Federal Civil Procedure
170AI1 Parties
170A1I(D) Class Actions
170AII(D)3 Particular Classes Represented
170Ak182.5 k. Consumers, Purchasers,
Borrowers, and Debtors, Most Cited Cases

- Typicality requirement for class certification was

satisfied in suit by mortgagors alleging that provider

Page 1

of mortgage loan closing services and mortgage bro-
kerage violated the Real Estate Settlement Procedures
Act (RESPA) by using illegitimate affiliated business
arrangements (ABAs) to overcharge borrowers and to
pay kickbacks in exchange for settlement service
referrals, provided class was limited to those mort-
gagors who whose loan documents included a charge
for or payment to particular ABA involved in named

- plaintiffs' loan transaction. Real Estate Settlement

Procedures Act of 1974, § 2 et seq., 12 U.S.CA. §
2601 et seq.; FedRules Civ.Proc.Rule 23(a)(3). 28

U.S.C.A. )

[2] Federal Civil Procedure 170A €°182.5

170A Federal Civil Procedure
170AII Parties
170AJI(D) Class Actions
170AI1(D)3 Particular Classes Represented
170Ak182.5 k. Consumers, Purchasers,

' Borrowers, and Debtors. Most Cited Cases

Numerosity requirement for class certification was
satisfied in suit by mortgagors alleging that provider
of mortgage loan closing services and mortgage bro-
kerage violated the Real Estate Settlement Procedures
Act (RESPA) by using illegitimate affiliated business
arrangement (ABA) to overcharge borrowers and to
pay kickbacks in exchange for settlement service .
referrals, where defendants admitted that there would
be in excess of five hundred class members. Real
Estate Settlement Procedures Act of 1974, § 2 et seq., -
12 U.S.C.A. § 2601 et seq.; Fed.Rules Civ.Proc.Rule
23(2)(3).28 U.S.C.A.

[31 Federal Civil Procedure 170A €182.5

170A Federal Civil Procedure
170All Parties
170AII(D) Class Actions
170AII(D)3 Particular Classes Represented
170Ak182.5 k. Consumers, Purchasers,
Borrowers, and Debtors, Most Cited Cases '
Commonality requirement for class certification was
satisfied in suit by mortgagors alleging that provider
of mortgage loan closing services and mortgage bro-
kerage violated the Real Estate Settlement Procedures
Act (RESPA) by using illegitimate affiliated business
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arrangement (ABA) to overcharge borrowers and to
pay kickbacks in exchange for settlement service
referrals; class members shared the same legal theory,

and common factual question existed as to whether .

ABA entered into and executed type of referral
agreement which could violate RESPA, Real Estate
Settlement Procedures Act of 1974, § 2 et seq., 12

. U.S.C.A. § 2601 et seq.; Fed.Rules Civ.Proc.Rule
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referrals; common questions whether ABA in question
was an illegitimate entity and whether defendants
have used ABA to execute a kickback scheme in vi-
olation of RESPA predominated over individual
questions, and was susceptible to common proof, Real
Estate Settlement Procedures Act of 1974, § 2 et seq.,

12 U.S.C.A. § 2601 et seq.; Fed.Rules Civ.Proc.Rule

23(a)(2), 28 US.C.A,
[4] Federal Civil Procedure 170A €182.5

170A Federal Civil Procedire
170AIl Parties
1 70AII(D) Class Actions

170AII(D)3 Particular Classes Represented
170Ak182.5 k. Consumers, Purchasers, .

Borrowers, and Debtors, Most Cited Cases

Adequacy of representation requirement for class .

certification was satisfied in suit by mortgagors al-
leging that provider of mortgage loan closing services
and mortgage brokerage violated the Real Estate Set-
tlement Procedures Act (RESPA) by using illegitimate
affiliated business arrangement (ABA) to overcharge
borrowers and to pay kickbacks in exchange for set-
tlement service referrals; notwithstanding defendants'
contention that named plaintiffs did not exhibit ade-

quate knowledge regarding particularities of their loan -

transaction; named plaintiffs offered deposition tes-
timony which supported their claim that they had.a
general understanding of the litigation, and that they
were knowledgeable about their loan transaction. Real
Estate Settlement Procedures Act of 1974, § 2 et seq.,
12 U.S.C.A. § 2601 et seq.; Fed.Rules Civ.Proc.Rule

23(b)(3). 28 U.S.C.A.

[6] Federal Civil Procedure 170A €~182.5

170A Federal Civil Procedure
170A1 Parties
170AII(D) Class Actmns
170AII(D)3 Particular Classes Represented
170Ak182.5 k. Consumers, Purchasers,

Borrowers, and Debtors, Most Cited Cases
Superiority requirement for class certification was
satisfied in suit by mortgagors alleging that provider
of mortgage loan closing services and mortgage bro-
kerage violated the Real Estate Settlement Procedures
Act (RESPA) by using illegitimate affiliated business .
arrangement (ABA) to overcharge borrowers and to
pay kickbacks in exchange for settlement. service
referrals; certification would promote judicial econ-
omy, and class action certification was particularly
appropriate where the amount of individual recovery
might not sufficiently induce individual suit. Real
Estate Settlement Proceduires Act of 1974, § 2 et seq,,
12 U.S.C.A. § 2601 et seq.; Fed.Rules Civ.Proc.Rule
23(0)(3).28 U.S.C.A,
*421 Cory L. Zajdel, Kieron F. Oumn Richard 8.
Gordon, Quinn Gordon and Wolf Chtd, Towson, MD,
Nevett Steele, Jr., Phillip R. Robinson, Baltimore,

73(a)(4L28 US.CA.

1_1 Federal Civil Procedure 170A @==7182 s

170A Federal ClVl] Procedure
170A11 Parties
170ATI(D) Class Actions

170ATI(D)3 Particular Classes Represented _‘
170Ak182.5 k, Consumers, Purchasers,

Borrowers, and Debtors. Most Cited Cases

Predominance requirement for class certification was
satisfied in suit by mortgagors alleging that provider
of mortgage loan closing services and mortgage bro-
kerage violated the Real Estate Settlement Procedures
Act (RESPA) by using illegitimate affiliated business
arrangement (ABA) to overcharge borrowers and to
pay kickbacks in exchange for settlement service

MD, for Patricia M. Benway and Timothy J. Benway

Individually and on behalf of a class of borrowers

similarly situated.

' Shirlie Norris Lake, Eccleston and Wolf PC, Balt1~_

more, MD, David James Sensenig, Anthony B. Tad-
deo, Charles Michael Sims, Leclair Ryan PC, Rich-
mond, VA, for Resource Real Estate Services, LLC et
al.

MEMORANDUM
NICKERSON, Senior District Judge.

Before the Court is the motion of the Plaintiffs, Patri-
cia and Timothy Benway (“the Benways™), for certi-
fication of the class in a class action suit. Paper No. 56.
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Defendants have opposed the motion to certify the
class and the Benways have replied. Upon review of
the pleadings and the applicable case law, the Court
has determined that no hearing is necessary, and that
the motion of the Plaintiffs will be granted, consistent
with the conditions set forth in this memorandum,

I. FACTS AND PROCEDURAL HISTORY

Defendant Resourcé Real Estate Services, LLC .

(“Resource”) provides real estate title and mortgage
loan closing services in Maryland. Defendant Millard
S. Rubenstein (“Rubenstein”) is the Managing
Member and principle owner of Resource. Defendant
Access One Mortgage Group, Inc. (“Access One”)
provides mortgage brokerage services. Plaintiffs al-
lege that Resource and Access One established Clip-
per City Settlement Services, Inc, (“Clipper City") as
an affiliated business arrangement (“ABA”), designed

to appear on mortgage closing documents as an entity

which had performed title work or settlement services.

Plaintiffs allege that Rubenstein owns a 51% interest .

in Clipper City and has a monstary interest in at least
eleven other ABAs.Plaintiffs claim that Resource
and Access One conducted a scheme to extract referral

fees from borrowers using ABAs like Clipper City. .

Allegedly, Access One would refer borrowers to Re-
source for title work. Though Resource would perform
the relevant work, the loan closing documents would
attribute that work to Clipper City, and the fees
charged for the work would exceed the customary fees
charged by Resource. Resource would then channel] a
portion of the fees collected by Clipper City to Access
One as a referral reward, without notifying the bor-
Tower.

EN1. The other ABAs that Plaintiffs claim

Resource and its principals created include:
(1) Barvard Settlement Services, Inc.; (2)
Allegiance Settlement Services, Inc.; (3)
Assurance Title Agency, Inc.; (4) Creative
Title Agency, Inc.; (5) Accurate Settlement
Services, Inc.; (6) Integrity Settlement Ser-
- vices, Inc.; (7) Interstate Title Co,, Inc.; (8)
Quality Title Agency, Inc.; (9) Reliable Set-
tlement Services, LLC; (10) Trust Settlement
Services, Inc.; and (11) Travelers Settlement
Services, Inc. Paper No, 56, p. 1.-

The Benways claim to have been victimized by De-
fendants' scheme by paying excessive fees to Clipper
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City during the refinancing of their home mortgage
loan. On October 25, 2005, they filed a class action
suit in the Circuit Court for Baltimore County, Mar-
yland, naming Resource, Access One, and Clipper
City as defendants. Those defendants removed the

-case to this Court on December 2, 2005. The Benways |

amended their complaint on August 9, 2006, to in-
clude Rubenstein as a defendant. Paper *422 No. 63.
In the instant motion for class certification, the Ben-
ways ask the Court to certify a class consisting of:

All borrowers who entered into mortgage loan trans-
actions using the services of Resource Real Estate
where the HUD-1 Settlement Statement, or other
documents in the loan file, included a charge for or
payment to an affiliated business arrangement or
entity.

Paper No. 56, p. 1. The Benways allege that Defen-
dants' actions constituted civil conspiracy and violated
the Real Estate Settlement Procedures Act (“RES-
PA™), 12 U.S.C. 8§ 2601, et seq. 22

FN2. In their amended complaint, the Ben-
ways propose two plaintiff classes, “Class
A,” at issue here, and “Class B,” consisting
of: “All borrowers who are Maryland resi-
dents and who entered into mortgage loan-
transactions using the services of Resource
Real Estate for their Maryland residence
where a charge or payment was made to an
affiliated business .arrangement or entity.”
Paper No. 63, p. 13. In addition to the con-
spiracy and RESPA counts, the Benways al-
lege that the plaintiffs in Class B have sta-
tutory claims for violations of the Maryland
Consumer Protection Act, Md.Code Ann.

Com. Law §§ 13-101ef seq., and the Mary-
land Finders Fee Act, Md.Code Ann., Com.
Law §§ 12-801ez seq., and claims arising in
common law fraud and negligent misrepre-
sentation, The propriety of the certification
of Class A with respect to the RESPA and
civil conspiracy claims asserted by Plaintiffs
is the only issue presently before the Court.

II. LEGAL STANDARDS

Rule 23 of the Federal Rules of Civil Procedure go-
verns certification of class actions. For certification, a
class must satisfy all of the conditions of Rule
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23(a),2 and at least one condition of Rule 23(b) &
The proponent of certification carries the burden of
showing that the requirements of Rule 23 have been
satisfied. Windham v. Am. Brands, Inc., 565 F.2d 59,

64 (4th Cir.1977). In determining class certification,
the Court will avoid an evaluation of the merits of the
underlying claim, Eisen v. Carlisle & Jacquelin, 417
U.S. 156, 177-78, 94 S.Ct. 2140, 40 L.Ed.2d 732
© (1974), however, the Court may consider discovery
directed to the certification issue. /] Woodworkers
of Am. v. Chesapeake Bay Plywood Corp., 659 F.2d
1259. 1267 (4th Cir.1981). The Court has discretion in
determining whether to certify a class and such a de-
termination will be reviewed only for an abuse of that
discretion. Boley v. Brown, 10 F.3d 218 223 (4th
Cir.1993).

FN3. Rule 23(a) provides: “One or more
members of a class- may sue or be sued as
representative parties on behalf of all only if
(1) the class is so numerous that joinder of all
members is impracticable, (2) there are
questions of law or fact common to the class,
(3) the claims or defenses of the representa-

tive parties are typical of the claims or de-

fenses of the class, and (4) the representative
parties will fairly and adequately.protect the
interests of the class.” Fed.R.Civ.P. 23(a).

FN4. For a class action to be maintained, one
of the following conditions of Rule 23(b)
must be satisfied:

(1) the prosecution of separate actions by
or against individual members of the class
.would create a risk of (A) inconsistent or
varying adjudications with respect to in-
dividual members of the class which would

" establish incompatible standards of con-
duct for the party opposing the class, or(B)
adjudications with respect to individual
members of the class which would as a
practical matter be dispositive of the in-
terests of the other members not parties to
- the adjudications or substantially impair or
impede their ability to protect their inter-
ests; or .

(2) the party opposing the class has. acted
or refused to act on grounds generally ap-
plicable to the class, thereby making ap-
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propx:iate final injunctive relief or corres-
ponding declaratory relief with respect to
the class as a whole; or

(3) the court finds that the questions of law
or fact common to the members ofthe class
predominate over any questions affecting
only individual members, and that a class
action is superior to other available me-
thods for the fair and efficient adjudication
ofthe controversy. The matters pertinent to
the findings include: (A) the interest of
members of the class in individually con-
trolling the prosecution or defense of sep-
arate actions; (B) the extent and nature of
any litigation concerning the controversy
already commenced by or against mem-
bers of the class; (C) the desirability or
undesirability of concentrating the litiga-
tion of the claims in the particular forum;
(D) the difficulties likely to be encountered
in the management of a class action,

Fed R.Civ.P, 23(b).
IIT. DISCUSSTON

Defendants argtie that the Court must deny Plaintiffs'
motion for certification. because the proposed class

~fails to satisfy the commonality, typicality and ade-

quacy requirements of Rule 23(a), and fails to satisfy -
any of the requirements of Rule 23(b), The *423 Court -
finds that satisfaction of the typicality requirement of
Rule 23(a) requires a limitation of the scope of the
proposed class. Accordingly, the Court will begin with
a typicality analysis before discussing the add1tr0na]~
requirements of Rule 23(a).

7ypicallzjl _

{11 Rule 23 requires the Plaintiff to show that “the
claims or defenses of the representative parties are
typical of the -claims or defenses of the class.”
Fed.R.Civ.P. 23(a)(3). The claims of the named
plaintiffs must be consistent with those of the class, -
however, the claims need not be identical. See Twy-
man v. Rockville Hous. Auth., 99 F.R.D. 314, 321
(D.Md.1983). “Factual differences will not necessar-
ily render a claim atypical if the representative's claim
arises from the same event, practice or course of .
conduct that gives rise to the claims of the class, and is
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based on the same legal theory.” Jd. (quoting Smith v.’

Baltimore & Ohio R.R Co., 473 F.Supp. 572, 581
(D.Md.1979)). The typicality requirement of Rule 23,
however, may be used “to screen out class actions in
which the legal or factual position of the representa-
tives is markedly different from that of other members
of the class even though common issues of law or fact
are present.” 7A Wright, Miller & Kane, Federal
Practice and Procedure § 1764 (3d ed.2005).

The Benways allege that Defendants violated sections
8(a) and 8(b) of RESPA by using illegitimate ABAs to
engage in a scheme to overcharge borrowers and to

pay klckbacks in exchange for settlement service

referrals, ™2 An exception to RESPA's section 8(a) and

. 8(b) restrictions exists for ABAs which compl?/ with

the specific conditions listed in section 8(c). 6 12
U.S.C. § 2607(c)(4)(A-C). To be eligible for the 8(c)
exception, however, an ABA must be a “bona fide
provider of settlement services.” HUD Statement of
Policy 1996-2. Regarding Sham Controlled Business
Arrangements, 61 Fed.Reg. 29258, 29262 (June 7
1996) (“HUD Policy Statement 1996-2"). 2 If an
ABA does not meet the definition of a bona fide ser-
vice provider, its compliance with the conditions set
forth in section 8(c) will not exclude it from RESPA
liability, 12 U.S.C. § 2607(c)}(4)(A-C); HUD Policy
Statement 1996-2, 61 Fed.Reg. at 29262, '

FNS. Section 8 of RESPA prohibits:

(2) Business referrals

No person shall give and no person shall '

accept any fee, kickback, or thing of value
pursuant to any agreement or understand-
ing, oral or otherwise, that business inci-
dent to or a part of a real estate settlement
service involving a federally related
mortgage loan shall be referred to any
person. ' '

(b) Splitting charges

No person shall give and no person shall
accept any portion, split, or percentage of
any charge made or received for the ren-
dering of a real estate settlement service in

connection with a transaction involving a

federally related mortgage loan other than
for services actually performed.
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12 U.8.C. § 2607(a-b).

FNG6. Section 8(c) of RESPA provides an
exception for ABAs so long as: '

" (A) a disclosure is made of the existence of
such an arrangement to the person being
referred and, in connection with such re-
ferral, such person is provided a written

_estimate of the charge or range of charges
generally made by the provider to which
the person is referred ... (B) such person is
not required to use any particular provider
of settlement services, and (C) the only -
thing of value that is received from the
arrangement, - other than the payments
permitted under this subsection, is a return
on the ownership interest or franchise re-
lationship[.]

12 U.S.C. § 2607(c)4)(A-C).

FN7. The Department of Housing and Urban
Development (“HUD”) has provided ten

factors for determining whether an ABA is a

“bona fide provider of settlement services.”

The factors have been summarized as fol-
lows:

(1) does the entity have sufficient initial
capital ‘and net worth; (2) is the entity
staffed with its own employees; (3) does
the entity manage its own business affairs;
(4) does the entity have a separate office;
(5) are substantial services provided by the
entity; (6) does the entity perform sub-
stantial services by itself; (7) if the entity
contracts out services, are they from an
independent company; (8) if the entity
contracts out work to another party, is the
party performing any contracted services
receiving a payment for services of facili-
ties provided that bears a reasonable rela-
tionship to the value of the services or
goods received; (9) is the new entity ac-
tively competing in the markstplace for

" business; and (10) is the entity sending
business exclusively to one of the settle-
ment providers that created it
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Gardner v. First Am. Title Ins. Co.. 2003
WL 221844, at *2 n. 2 (D.Minn, Jan. 27.

2003) (citing HUD Policy Statement
1996-2, 61 Fed.Reg. at 29262).

The Benways' claims rest on the factual determination
that Clipper City failed to *424 meet the HUD stan-
dards for a “bona fide provider of settlement services.”
The HUD factors require that each allegedly illegiti-
mate ABA be analyzed separately to determine
whether they are eligible for RESPA's section 8(c)
exception. The HUD factors address characteristics of
each individual entity, including an analysis of each
ABA's personnel, management structure, physical
location, and the manner in which services are pro-
vided. HUD Policy Statement 1996-2. 61 Fed.Reg. at

Page 6

Procedure, § 1765 at 624-25 (1972)). Pursuant to Rule
23, this Court finds that the Benways' claims are typ-
ical of those borrowers who entered into mortgage
loan transactions using the services of Resource Real
Estate where the HUD-1 Settlement Statement, or
other documents in the loan file, included a charge for
or payment to Clipper City. Such a definition of the
class eliminates the Benways' need to prove the ille-
gitimacy of each ABA, including those not affiliated
with their loan transaction,

Numerosity

[2] Rule 23(a)(1) requires a showing that joinder of the
purported class would be impracticable. George v.

" Baltimore City Pub. Schs., 117 F.R.D. 368. 370

(D.Md.1987). Here, Defendants have not challenged

29262, Here, Defendant's have submitted evidence
that each ABA employs a different number of indi-
viduals, has operating licenses for different states,
conducts business with a variety of different mortgage
brokers, has separate managerial staff, and some of the
ABAs differ in the physical location of their office
space. Assuming the Benways could establish the
illegitimacy of Clipper City and establish that Clipper
City engaged in a consistent scheme to pay kickbacks
in exchange for referrals, they would have done
nothing to establish the claims of those plaintiffs
whose HUD-1 settlement statements did not list
Clipper City. See Sprague v. Gen, Motors Corp., 133
F.3d 388, 399 (6th Cir.1998) (“The premise of the
typicality requirement is simply stated: as goes the
claim of the named plaintiff, so go the claims of the
class.”). Thus, because the validity of each individual
ABA must be determined independently under the
HUD factors, the claim that Clipper City operated as a
“sham” entity is not typical of the claims of members
of the prospective class whose HUD-1 settlement
statemnent refers to an ABA other than Clipper City.

A finding of atypicality does not necessarily result in
the dismissal of a class suit. Under the flexible powers
granted in Rule 23, “[w]hen questions arise as to &
named plaintiff's ability to represent the interests of
some part of the putative class, it is proper for the
court ‘to limit the class to those persons who would be
adequately protected by the named representative [,]’
" Dameron v. Sinai Hosp. Of Baltimore,_Inc. 595
F.Supp. 1404, 1409 (D.Md.1984) (limiting the class

due to the inadequacy of the representative plaintiff)’

(citing C. Wright & A. Miller, Federal Practice and

satisfaction of the numerosity requirement. Defen-
dants admit that, even if the class were limited to
borrowers using the services of Clipper City, there
would be in excess of five hundred class members.
Paper No. 66, p. 12. Such an amount would make
joinder impracticable. See Twyman, 99 F.R.D. at 320
(“many courts have found that approximately 150
members satisfies the numerosity requirement”),

Commonality

[3] Rule 23(a)(2) requires that common questions of
law or fact exist among the members of the class. A
single common issue shared among class members is
sufficient to satisfy commonality. Peoples v. Wen-
dover _Funding, Inc, 179 FR.D. 492, 498
(D.Md.1998). Where class members share the. same
legal theory, individual factual differences will not
preclude certification, however, refusal of certifica~
tion may be appropriate where “individual factual
considerations predominate over common questions.”-
ld. (citing Zimmerman v. Bell, 800 F.2d 386, 389-90

(4th Cir.1986)).

Defendants challenge commonality by arguing that
the detérmination of an ABA's compliance with sec-
tions 8(a) and 8(b) of RESPA requires a loan specific,
transaction-by-transaction - analysis which would
preclude a finding of commonality among the pro-

posed class members, Determining whether an ABA

complies with the standards of a “bona fide provider
of settlement services” does not require consideration
of the specifics of an *425 individual loan transaction,
HUD Policy Statement 1996-2, 61 Fed.Reg. at 29262,
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Rather, the HUD factors consider the general charac-
teristics of an ABA, such as the services it offers, its
personnel, and its management structure, 2% 4 at
25262-63. Because determining Clipper City's eligi-
bility for RESPA's section 8(c) exception does not
require a transaction-by-transaction analysis, that
determination is not precluded from serving as an
issue common to the members of the redeﬁned plain-
tiff class.

FN8. HUD provides the following example
and finds, without analyzing the specifics of
any loan transaction, that the entity described
would not constitute a bona fide provider of
settlement services:

An existing real estate broker and an ex-
 isting title insurance company form a joint
venture title agency. Each participant in
the joint venture contributes $1000 to-
wards the creation of the joint venture title
agency, which will be an exclusive agent
for the title insurance company. The title

insurance . company enters a service.

agreement with the joint venture to provide
title search, examination and title com-
. mitment preparation work at a charge
lower than jts cost. It also provides the
management for the joint venture. The
joint venture is located in the title insur-
ance company's office space. One em-
ployee of the title insurance company is
‘leased’ to the joint venture to handle

closings and prepare policies. That em-

ployee continues to do the same work she
did for the title nsurance company. The
real estate broker participant is the joint
venture's sole source of business referrals.
Profits of the joint venture are divided
equally between the real estate broker and
title insurance company.

HUD Policy ~Statement 19962, 61
Fed.Reg. at 29263,

Defendants also challenge a finding of commonality
by arguing that the establishment of a violation of
RESPA requires a transaction-by-transaction deter-
mination of whether each borrower was affirmatively
influenced to use an ABA and whether an actual
overcharge for services occurred. Section &(a)'s pro-
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hibition against the payment of formal kickbacks or
fees for the referral of business, however, does not
require establishment of an overcharge to the con-
sumer. 2 Robinson v. Fountainhead Title Group
Corp., 447 F.Supp.2d 478, 488-89 (D.Md.2006).
Section 8(a) simply prohibits the payment of fees
pursuant to any agreement or understanding for the
referral of settlement services. 12 U.S.C. § 2607(a).
Thus, a factual issue common to the proposed class
exists as to whether Clipper City entered into and
executed the type of referral agreement which could
violate section 8(a).

FN9. As opposed to section 8(a), which
contemplates the existence of a referral
agreement, section 8(b) “prohibits conduct
where money is moving in the same way as a
kickback or referral fee even though there is
no explicit referral agreement.” Boulware v.
Crossland Mortgage Corp., 291 F.3d 261,
266 (4th Cir.2002) (discussing the require-
ment of showing an overcharge to establish a
violation of section 8(b)).

While violation of section 8(b) does require the es-
tablishment of an overcharge to the borrower, the
Benways allege that the ABAs were engaged in a
common scheme to overcharge consumers and, be-
cause the ABAs performed little or no work in pro-

" viding settlement services, such an overcharge oc-

curred as a matter of course in every settlement
transaction. Whether Clipper City engaged in such a
scheme constitutes an- additional question of fact
common to the plaintiff class,

D, Adequacy

[4] Rule 23(a)(4) requires that “the representative
parties will fairly and adequately protect the interests
of the class.” This rule ensures that class counsel is
competent and willing to prosecute the action and that
no conflict of interest exists between the named parties
and the class they represent. Amchem Prods. Inc. v.
Windsor, 521 U.S. 591, 625, 117 S.Ct 2231, 138
L.Ed.2d 689 (1997).

Here, Defendants do not suggest that the Benways'
claims are in conflict with the claims of the members
of the proposed class, nor are they in conflict with the
members of the redefined class. Rather, Defendants
contend that the Benways have not exhibited adequate
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knowledge regarding the particularities of their loan
transaction, and, therefore, fail as adequate class rep-
resentatives. Rule 23 does not require the representa-
tive plaintiffs to have extensive knowledge of the
intricacies of litigation, rather, the named plaintiffs
must have a general knowledge of what the action
involves and a desire to prosecute the action vigo-
rously. 7A Wright, Miller & Kane, Federal Practice
and Procedure § 1766 (3d ed.2005). Here, the Ben-
ways*426 have offered deposition testimony which
supporis their contention that they have a general
understanding of the litigation, that they are know-
ledgeable about their loan transaction, and that they
have a desire to pursue the litigation vigorously. Thus,
the Benways satisfy Rule 23's test for adequacy.

Further, Defendants do not challenge the competency
of class counsel, and no evidence suggests that coun-
sel would fail to adequately represent the class,
Twyman, 99 F.R.D. at 322 (Plaintiff's attorney must be
qualified to conduct the proposed litigation). Plaintiffs
have presented evidence that class counsel is expe-
gﬁr_gced and capable of handling class action litigation,

FN10. Defe ndants also challenge the ade-
quacy of the Benways as class representa-
tives, claiming that they have not sought a
class which coincides with RESPA's statute
of limitations. It seems clear, however, that

the Benways' transaction falls within the one -

year statute of limitations provided by
RESPA. The Benways allege, and Defen-

dants do not challenge, that they completed -

their loan transaction on November 3, 2004,
and filed the instant lawsuit on October 25,
2005, The Benways further allege that De-
fendants can electronically determine the
date on which each borrower completed their
loan transaction. Thus, the Benways ade-
quately represent those class members whose
claims are not barred by RESPA's statute of
limitations. 12 U.8.C. § 2614; see also Da-
meron, 595 F.Supp. at 1409 (noting that mo-

~ tions for certification are ‘generally not
precluded by the assertion of a statute of li-
mitations defense).

Rule 23(b)

Once the requirements of Rule 23(a) have been satis-
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fied, the party seeking class certification must show
that the action is maintainable under one of the three
conditions listed in Rule 23(b). Amchem Prods.,_Inc.,
521 U.S. at 614, 117 S.Ct. 2231, Plaintiffs propose
certification under each prong of the Rule 23(b)
analysis. Rule 23(b)(3), however, provides the most
appropriate category for certification in the instant
case, See Peoples, 179 E.R.D. at 500 (finding that in
actions where monetary damages constitute the pri-
mary relief requested, even though injunctive relief is
also sought, Rule 23(b)(3) certification is appropriate).

Rule 23(b)(3) requires that common issues “predo-
minate over any questions affecting only individual
members, and that a class action is superior to other
available methods for the fair and efficient adjudica-
tion of the controversy.” Fed.R.Civ.P. 23(b)3). Y

.Rule 23(b)(3) actions are particularly well-suited for

cases in which small individual recoveries would not
provide plaintiffs with enough incentive to prosecute
separate actions, Amchem Prods., Inc., 521 U.S. at
617, 117 S.Ct. 2231 (citing Mace v. Van Ru Credit
Corp.. 109 F.3d 338, 344 (7th Cir.1997)).

FN11. To determine whether a class satisfies
Rule 23(b)(3), the Court should also consid-
er: “(A) the interest of members of the class
in individually controlling the prosecution or
defense of separate actions; (B) the extent
and nature of any litigation concerning the
controversy already commenced by or
against members of the class; (C) the desira-
bility or undesirability of concentrating the
litigation of the claims in the particular fo-

rum; (D) the difficulties likely to be en-
countered in the management of a class ac-
tion.” Fed.R.Civ.P. 23(b)(3).

[51 The questions of law and fact that are common to
the redefined class predominate over any individua-
lized concerns. The central question of this action is
whether Clipper City is an illegitimate entity and
whether the defendants have used Clipper City to
execute a kickback scheme in violation of section 8 of

“RESPA. 12 U.S.C. § 2607. As stated above, deter-

mination of whether Clipper City operated as a legi-
timate settlement service provider is a common ques-
tion which does not require analysis of the individual
loan trausactions of ‘each class member. See HUD

. Policy Statement 1996-2, 61 Fed.Reg, ‘at 290262, With

regard to Defendants' violation of RESPA, the Ben-

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works,



239 F.R.D. 419
239 F.R.D. 419
(Cite as: 239 F.R.D. 419)

ways allege that Defendants operated in the same
manner with regard to all customers, that they paid
referral fees in connection with each settlement
transaction, and that they used identical, standardized
documents for each borrower. Compare Arrington v.
Colleen, Inc., No. Civ. AMD-00-191, 2001 WL,
34117734, at ¥7 (D.Md. Apr.2, 2001) (certification is
appropriate where defendant's use of identical docu-
ments indicates that the showing of proof to establish
liability will be similar for all class members) with
Broussard v. Meineke Discount Mufiler Shops, Ing.,
155 F.3d 331, 339-40 (4th Cir.1998) (district court
improperly certified a class of franchisees whose
members had entered into significantly different *427
contracts). These issues, common to the redefined

class, sat1sfy Rule 23(b)(3)'s predommance require-
ment.

[6] In addition to finding that common issues predo-
minate over questions affecting individual members of
the class, the Court also finds that treating this action
as a class action is superior to other available methods
for the fair and efficient adjudication of the contro-
versy. Certification will promote judicial economy

‘and, in consumer actions such as this, where the

amount of individual recovery may not sufficiently
induce individual suit, class action certification is
particularly appropriate. Amchem Prods., Inc., 521
U.S. at 617, 117 S.Ct. 2231 (noting that class action
litigation is particularly effective in creating an in-

centive to sue in actions in which individual recovery

would be relatively small).

The redefined class is narrow in scope and the identity
of the class members can be ascertained easily from
Defendants' records. Thus, the delivery of notice, as
required by Rule 23(¢)(2) will not be unduly difficult,
SeeFed.R.Civ.P. 23(b)(3XD) (the court should con-
sider issues of class management in determining
whether certification is appropriate). Additionally,
Defendants have presented no indication that there is a
pending case presenting similar claims concerning the
content of this litigation. SeeFed.R.Civ.P. 23(b)Y(3)(B)
(the court should consider the extent of any litigation
concerning the controversy already commenced by
members of the class).

IV. CONCLUSION

For the above stated reasons, Plaintiffs' Motion for
Certification of the Class, as redefined by the Court,
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will be GRANTED, Plaintiffs shall submit, within 14
days of the date of this Memorandum, a proposed
order, consistent with this Court's limitation of the
class, addressing issues of notice, opt-out provisions,
and the other requirements of Rule 23(c).

ORDER

In accordance with the foregoing Memorandum and
for the reasons stated therein, IT IS this 16th day of
October 2006, by the United States District Court for
the District of Maryland, hereby ORDERED: '

1. That the Plaintiffs' Motion for Certification of the

Class, Paper No. 56, as amended by the Court, is
GRANTED;

2. That the Clerk of the Court shall certify a class
consisting of:

All borrowers who entered into mortgage loan trans-
actions using the services of Resource Real Estate
where the HUD-1 Settlement Statement, or other’
documents in the loan file, included a charge for or
payment to Clipper City Settlement Services, Inc.;

and

3. That the Clerk of the Court shall transmit copies of
the accompanying Memorandum and this Order to all A
counsel of record.

D.Md.,2006,
Benway v. Resource Real Estate Services, LLC
239 F.R.D. 419

END OF DOCUMENT

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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Aecnment A

ILENE C. SEIDEL

LICENSED SETTLEMENT AGENT

| 24 Greenshire Lane

i Owings Mills, Maryland 21117
Cell: 410-299-1003

ii Fax:410-363-3293

'LI lleneseldel299@yahoo.com

July 15, 2009

- I have been a commissioned notary public for the last 16 years and a

‘Licensed Title Insurance Producer for 9 years. To maintain my license I
complete 16 hours of continuing education courses every two years and
maintain a surety bond as required by MIA. My professional background
‘includes g years owning a retail business, 5 years management for a large
retailer, 10 years as a National Account Manager for a worldwide company
and 12 years managing an accounting office and I have an accounting
degree. I'm not the only professmnal Closing Agent in this state.

- The title company hlres ‘me to complete the closmg process It is the

responsibility of the loan officer or broker to review the loan package with
the consumer before I meet with them so they know what to expect.

Itis not my responsibility to interpret the loan package I do however go
over the loan documents with the consumer so they know what they are .
signing. I'm an administrative person nothing more. OQurjob in this
industry is one of customer service making it as comfortable, stress free
and inexpensive for the consumer as p0351b1e as the final process of the

. loan closmg

Should questions arise while reviewing and signing the loan ﬁackége the
loan officer or title company are contacted so they can discuss their

concerns. Atno time doe I make decisions on behalf of the mortgage or
title company.

Should this become an attorney state it would not be the responsibility of
the attorney to make a decision on behalf of the mortgage or title company
because they are not a licensed loan officer. The attorney would have no
more authority than a licensed tltle insurance producer (Closing Agent).

Should this become an a”ctorney state the borrower would lose the
convenience of closing their loan in the comfort of their home Iam
" thanked for this convenience daily. :



We as closing agents are equipped to turn on a dime. The Title Company
will call us just hours before the closing is to take place. The consumer is
leaving town and needs to close or the rate lock will expire. Will an

attorney be willing to accommodate the consumer for a last minute
closing?

There are many consumers that do not have transportation to the closing
site or are financially unable to own a vehicle, or are wheel chair bound,

how would they get to an attorney s office? This would surely be a burden
on the consumer. .

An attorney’s office is a 9-5 business the borrowers would have to either
take vacation or sick day or even take time without pay in order to close
their loan. And what is the caretaker of the children supposed to do they
will need to find a babysitter or bring them to the closing. Where’s the
customer service in this instance? Most closing agents work as early as

7am with our day ending at 9pm in order to accommodate the consumer’s
needs. ‘ ‘

Maryland is an expensive state to refinance or purchase a home with
regard to closing costs. Using an attorney will increase those costs three
fold and the consumer would have to absorb that expense.

There are many notary public’s closing mortgage loans in this state
without title insurance producer licenses and one of the big problems is
the out of state title companies never ask for a copy of my producers
license or surety bond. How could that be since they use the same
underwriter as the Maryland licensed Title Company? I have asked the out
of state title company when they call to schedule a closing if they want a
copy of my license and they state “no as long as I have one” or “ no we
don’t need a copy”. I've suggested they keep a copy on file should they be
- audited but they still decline. Why aren’t the out of state title companies
and underwriters complying with Maryland Law? And how can we control
the use of non-licensed notary public’s in this state from closing loans?
The non licensed notary publics are wrongfully collecting fees that belong
to licensed title insurance producers (closing agents). .

Stiff penalties should apply, they should lose their commission and

monetary fines should be levied the very first time they are found breaking
the law. :

I was told a title insurance producer at the last meeting suggested writing
our license number and expiration date on the acknowledgement of the °
deed of trust. That is a great idea but would mean the recording office
would have to add another procedure to the recording process by going to
the MIA Website to verify the license number. ' :



I would like to recommend a copy of our licenses accompany every deed
and deed of trust submitted for recording. That way the recording office
need only to verify the license with the notary on the acknowledgement.

This should be a statewide regulation.

Letters should be sent to every title company licensed to conduct business
in this state stating that should they use a non licensed notary public they
will be fined and the loan would need to reclose at the title companies
expense as well as the notary losing their commission. If we don’t make
the penalty for misconduct tough no one will pay attention and will
continue to ignore MIA regulations.

-1 would also like to recommend there be two types of Title Insuréncé

Producers Licenses and “A” and “B”. The “A” would be for the Title
Company and anyone who works in a title office who has access to escrow
funds and “B” license for those of us who are strictly field settlement
agents and have no access to escrow accounts. Why should field settlement -
agents be required to carry the same bond amount as the Title Company
when we are not a liability?

There are many licensed title insurance producers acting as closing agents
in this state that will lose their livelihood should this become an attorney
state, which would be an addition to the already depressed employment
market.

We as licensed title insurance producers take greaf pride in the service we
provide the consumer, title and mortgage industry and feel making this an
attorney state would be a great mistake,

Thank 3?611

1ene C. Seldel
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COMMENTS for July 16, 2009 MEETING Adachment B
Commission to Study the Title Insurance Industry in Maryland

Good evening. Thank you for allowing us to participate in this meeting.

I represent a small group of TIPICs (Title Insurance Producers Independent Contractors), Professional Notary
Network, located in the Bowie/Lanham area of Prince George’s County, in Senator Peters’ district.

We’re here to voice our concern and add to the discussion regarding the possibility of requiring all mortgage loan
closings to be performed by attorneys and to protect our ‘small piece of the pie’. We also want to understand what
problems the commission hopes to remedy by making MD an attorney-only state and raising the surety bond.

AS TIPICS, WE:

Receive loan document packages from our clients (lenders, title companies, and signing companies) usually
via email : : '

Meet with borrowers at a time/place convenient for the borrowers to present, notarize, and facilitate the
signing of those loan docuirients by the borrowers : '

On rare occasions, we may collect a certified check payable to the title company and forward it with the loan
.documents. TIPICs simply are “passing physical custody of trust moneys [which] is not exercising control
over trust moneys™ (May 28, 2009 committee minutes, page 2, paragraph 3)

Ship the documents/check back to our clients via FedEx/UPS for final processing
Are licensed (2 yrs, $69) and bonded ($100k surety bond, $520 for 2-yr premium)

Carry errors & omissions insurance as is generally required by our clients ($100k errors & omissions policy,
$104 annual premium) » :

Are independent, professional, small business owners (very small) providing an inexpensive convenience

- service to Maryland homeowners

Are NOTARIES.. trusted officers of the state & mortgage loan document specialists

As a group, we DO NOT contribute to mortgage fraud. According to info we have regarding MIA’s 2009

breakdown of complaints & claims reported at the last meeting, it appears that none of them are related to
services provided by TIPICs ' . ‘

ATTORNEY —VS- TIPIC CLOSINGS. ..we offer the following comments for the commission’s consideration:

Borrowers love the service provided by TIPICs. Many of them comment about how the arrangement is less
stressful, more convenient, more private, and time saving '

Attorneys would charge higher fees which could add almost $500 to the borrower’s clésing costs. Average
TIPIC fee is $125 per closing. Average closing time excluding travel (print, sign, review) 2 hours/closing.
Average attorney fees $250-300/hour or $500-600/closing '

TIPICs add to the pool of available mortgage loan service professionals and provide a lower cost alternative to
borrowers : '

An attorney may.req'uire the added assistance (coét) ofa Nc)tairy. In addition, would probably relegate such a
mundane task to a paralegal who is likely to be less knowledgeable about the documents than a TIPIC.
Borrowers will potentially pay more and get less :

Page1oi2 Cynthia Young, LTP (TIPIC) 307-651-9071

Eunice Johnson, LTP (TIPIC) 301-704-7829
Vanessa Davis, LTP (TIPIC) 301-509-0724



Attorneys are unwilling to travel to borrowers and unwilling to conduct closings outside normal business
hours. Which means the borrower would have to take time off from work to travel to the attorney’s or title
company’s office. Additional costs (loss wages & gas) to the borrower '

TIPICs are required to complete 30 hours of approved training to get a license and 16 hours of approved

- continuous education every 2 years to renew their license. We are mortgage loan document specialists.
Attorneys practice law and are NOT required to fulfill any of the exam or educational requirements for Title
Insurance Producers

An attorney would conduct a closing in the same manner as a TIPIC. There is NO additional level of
protection for the borrower. We BOTH would simply facilitate the signing of the loan documents as directed
by the lender and/or the title company. The TIPIC could also notarize the documents

Attorney-only for MD would require the development of a new process & network of closing attorneys for
lenders & title companies who already rely extensively on the established NSA network and its processes

TIPICs have no problem drawing the line between descriptive information (purpose of document) and legal
advice (what the borrower can/can’t do)

WE PROPOSE;

® DO NOT require loan closings be conducted by attorneys only. Not only is this our livelihood BUT we
provide a cost effective service that benefits and is appreciated by Maryland homeowners. We’re not askmg
that attorneys be excluded. We just want to make sure we continue to be included in the process

™ Bstablish separate requirements for Title Insurance Producers and TIPICS '

o  The training, license, and bond requirements help to ensure some level of commitment and

professionalism. But the requirements should be based on the level of risks and the provisioning of tools
needed to help the TIPICs do a better job.

= We have no real need for the intimate deta1ls of property title and title insurance that we are not
selling. Real Estate Agents & Loan Officers are much more entrenched in the homeownership
process than TIPICs and their training includes very little (if any) info on title & title insurance

o  Training (pre-licensing & continuing education) courses should include adequate & relevant info to the
description of loan documents and conducting a loan closing. TIPICs need training that aligns with the
functions we perform and services we provide, MLTA has a single CE class on ‘performing the closing’

o - Surety bonds for TIPICs should remain at $100k but we can live with the $150k. However, any higher
and many of us could not afford the premium. Hundreds of small businesses would probably have to
shut down. We believe claims and/or complaints due to the signing/notarizing of loan documents are
few or non-existent and the bond requirement should be reflective of that

o  Having a separate ‘track’ for TIPICs would allow MIA to actually track TIPICs. The current system
makes no distinction

® At least one TIPIC be added to the commission and/or a workgroup. Per the membership Jist posted on the

MIA website, there is a vacancy that requires an appointment by the governor. We’d like to be considered for
that vacancy :

" Page2of2 Cynthia Young, LTP (TIPIC) 301-651-8071
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Vanessa Davis, LTP (TIPIC) 301-509-0724
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July 16, 2009

Dear Commission to Study the Title Insurance Industry in the State of Maryland:

My name is Celestine Shird and I reside in Gaithersburg, MD. Ihave been a Licensed Title Insurance
Producer-Individual Contactor since March 2, 2004. Ihad a previous career as a Health Care
Provider/Scientist before becoming a LTP in Maryland. I would like fo speak briefly about my experiences
and observations in this field. I"d like to start on a positive note with suggestions to the Commission from a

person who has actually been working in the field and trymg to become well educated in this field while
adhering to the rules of the law.

The Commission should strive to figure out ways to help the consumer understand what they’re getting
when they purchase Title Insurance. When a person buys Owner’s Title Insurance at the time that they
purchase the home, in many cases they are entitled to areissue rate when they refinance the home for the
upcoming Lender’s Policy. Idon’t think that borrowers are told this information when they buy the home
or refinance. I would say that over 90% of the people that I meet have never heard of this benefit and are
happy that I told them about it so that they can get back some money. I think that consumers should at least
get what they pay for at the settlement table. I think that the MIA should make this point by formulating a
letter to go with every loan so that people would know about this rebate, I think that most of Title
companies in and out of MD are not giving this information to the consumer '

There has been some suggestion of changing the educational requirements of a Title Insurance Producer
that include becoming a paralegal. A basic course in law may be helpful, but I don’t see where a 2 year
paralegal program would be helpful. Normally, a person would start with a general course in law as a
prerequisite and then move-on to other courses to become a paralegal. But over the course of 2 years, a
person may only have 1-2 courses in Real Estate while trying to complete the program. If anything should
be required, I feel that a course in Title Abstracting would be very helpful. I’m taking this course now and
it has been more helpful and informative than any of the courses that I've had over the past 5-7 years, This
industry started with the Abstractors. They create the Title report which is a template for the Title
insurance. In addition to that course, a course in creating the Title Insurance Binder should be taught to all
licensees. It’s not fair for a select few to have this information. If we are Insurance agents, supposedly able
to sell Title insurance than we should be taught this information. I don’t think that Title insurance agents,
in general ,should be treated all that differently that any other insurance agents.

1 think that the MIA needs more power and staff to perform their duties. I don’t feel that there’s been
enough staff over the years to handle this problem. Maryland is one of the leading states in the U.S. in
Mortgage Fraud, The damage has already been done. If we are to insure that these problems don’t continue
and even happen again we must have stronger enforcement of the laws, Also, I think that the MIA should
be given the authority to levy larger firies on some of these Title companies. The penalty has to be higher to
deter people from breaking the law. Otherwise, title companies and individuals will continue on behevmg
that they’1l never get caught and if so, the penalty will be just a part of doing business

1 don’t think that Maryland should become an Attorney only state.. Most of the work is done by the staff at
the Title company. I don’t think that attorneys are the only people that can understand a Title policy or the
paperwork that goes along with the process from beginning to end.. I don’t think that only an attorney can
perform a real estate settlement. This can be done by a LTP as long as they’re properly educated in the
forms and the process, An attorney at the settlement table who owns the Title company does not represent
the borrower. If a borrower wants representation by an attorney, they must get a separate attorney to



represent their interests. Also, this has been tried by a few states and it has not deterred Mortgage Frand in
those states.

Those are my suggestions to make sure that everyone is well educated in the process, from consumers to
Title agents.

In reference to the raising of the surety bond to 150,000.00 for a TIPIC, I feel that this amount is too high
and should be waived . In general, TIPICS are conducting the settlements. They don‘t control the money,
write checks and aren‘t in charge of the escrow account. This is done by the parent Title Company. I
believe that the bond of 100,000 is too high and that it should not be raised. It is very hard for TIPICS in

general to get MD Title companies to hire us in the first place. For some reason, they have shut us out.

This 2 common story as ’m sure you’ve heard at these meetings. I believe that if anybody has gotten the
short end of the stick, it is us. We must prove that we have followed the letter of the law to get a license,
while others can go out and hire unlicensed workers directly and indirectly, left almost unchecked by the
MIA. Iagree that the signing companies should be licensed and bonded in the State of Maryland. Ihave
complained about these people for years to the MIA. They are out of town companies that have no regard
for the laws in this State. They don’t care if the people they hire are competent or licensed. Some of them
are owned by Title companies. Also, Maryland title companies contract work out to these people and
obviously don’t care if they hire licensed people. I don’tunderstand why a Title company in MD would
contact someone in Arizona, Georgia, Florida or other states to find a Settlement Agent around the corner.
I think that this is done to skirt the law and ignore TIPICS. We go through all of this trouble to get licensed
and bonded and are looked over for work in the State where we live and pay taxes It is not fair to us. We
are probably the only Title Insurance Producers who pay for classes. Bonds, fees, etc. out of our own
pockets and this is how we’re treated by fellow Marylanders. We're sole proprietors but can’t seem to get
the business or experience that the license affords us. This is unfair, it has gone on too long and has to stop!

I have over the years sent several letters to the MIA about illegal activities, individuals and even reported a.
Bank I have also written the Secretary of the State about these matters. I gave up writing letters about 2
years ago because I felt that there wasn’t much being done at that time. Now finally, things must change
because of this Mortgage Mess in America and the high number of Foreclosures in MD. I hope that the
fingers will be pointed at the real culprits and finally TIPICS will not be used as scapegoats for what has

‘gone wrong in the Title Industry. All we’re asking for is a fair chance. I hope that the Commission will

implement changes that make things fairer for the consumer and all members of this industry, Thank you
for your time. '

Sincerely,

Celestine Shird

Notes: Chase Letter, GAO Report 2007
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Good Afternnon
Madam Commissioner and other committee members.

My name is Matthew Waylett and my wife and I are indépendent title agents of eleven -
years in this state we would like to thank you for your time.

Let me start by saying I have very little to loose speaking here today since I will almost
certainly loose my business anyways if the current state of affairs is not addressed.

If something is not done to bring back the transparency of the real estate
transaction.

If something is not done to right an industry that has gone terribly wrong,

Finally! Someone is seeing that there is a problem. Now! whether or not you start
focusing on the real problem at hand or continue to dance around the edges is entirely up

‘to you and whether or not you are willing to get your hands dirty and stop listening to the

very people/organizations that perpetuate the problem is up to you. You have engaged in
a very dauntmg task that frankly is long overdue,

With that being said:

The horse is down the road, the fox is in the hen house; and the crooks are running the

store.

The state has sat on the side lines, (“little to no enforcement of laws that may already be
on the books, self dealing, unfair business practices, anti-competitive practices,
conspiracy to defraud, unjust enrichment and interference with a fiduciary relationship to
name just a few”), the Underwriters have provided the bullets that loaded the gun, and the

~ bad (both attorney’s and Title Agents) have exploited the system.

I would like someone to answer this question “why for 50 long in this state and many
others for that matter has the law been to break the law?”

Why is it possible to steer the very business that is illegal to steer,

Why is it that Loan Officers of Mortgage Company’s are forced to steer the client to the

- Mortgage owned Title Company simply because the marketing dept. of that company

provided the lead for the loan.

Why is it that Loan Officers of Mortgage Company’s are paid higher commissions if they
steer their clients to the Mortgage owned title company. : ‘

Why is it that if ABA’s, CBA’s, TV are supposed to make it cheaper for the borrower that
the two mortgage companies that wanted to partner with our firm or else, today and even

back then have been chargmg considerably more then the fees we were charging then and

gven today

Why is it that if you want to do business with a lender/mortgage broker they feel it to be
perfectly acceptable to requlre you to set up a ABA, CBA JV for as few as 10 closings
per month?



Why is it that certain Real Estate firms provide incentives to their agent’s to steer the
transaction to the corporately owned title company, with even sometimes fear of
retribution if the status quoe is not followed?

Why is it that builders can get away with forcing the buyers of their homes to use their
lender and title company or forego upgrades, can you really constitute $40 - $50 -
$60,000 worth of upgrades for a little title work and a loan?

Why is that Attorney’s that own Title Company’s provide free legal services to Real
Estate Agents and lenders/Mortgage Brokers in exchange for title referral’s,

Why is it that a good product, excellent service and highly competitive fees cannot get -
you in the door of any of these previous scenarios?

Why is it my responsibility to call these organizations out! and not the state and the
underwriters? The underwriter community has the greatest direct control over their
agent’s. The agent is not an agent without the underwriter. Lets be frank, I’m sorry but
Baltimore is too small of a town for anyone in this industry to say that they haven’t heard
about some of the practices I speak of '

‘The issues I am referring to are no secret but it just goes on and on, it’s slaps us in the

face every day and nobody does anything about it. The special interest groups do nothing
about it because it has been going on for so long without consequences. Why change the
way you do business if it makes you money regardless of its legality, it’s kind of like the
“Three Monkey’s”, isn’t it. T

Don’t be fooled by even some of the representatives on this commission. If they really

wanted to do something about this problem they would have, they could have. They sit

here today saying they want to do something, but why now. Not last year, the year before
or before that, why now? Maybe because the jig is up, maybe because now that so many
home owners have been hurt, they are scared that if they don’t appear to look like they
care the truth the real truth will come out that in fact they don’t care about anything but
their own bottom line. That is evidenced by the fact that again they have the tools to stop

a lot of these practices.

These practices hurt the everyday consumer in this state. According to the U.S. Census
Bureau of the just over 2.3 million Maryland homes in 2007 the average median value of
owner-occupied housing units as of 2000 was $146,000.00 probably not much changed
today. The median household income in 2007 was just under $68,000.00. These home
owners are hard working tax payers of this state. They may not be the most sophisticated
contributors to the states economy but shouldn’t they expect the protections afforded to’
them under the laws of this state, or should they continue to be lead to slaughter by the
wolf in sheep’s clothing it’s the Trojan horse of the industry.

We pay taxes to the state for the state to enforce the laws which govern the state. We pay
taxes to the state for the state to assure that business have an environment that promotes a
free market unrestricted by anti-competitive practices, as a business owner in this state
this is my right, up to this point the state has failed me, and others in my position.

The idea of a lender/mortgage broker or real estate agent having ownership (or) better
yet control of a title company via the operating agreement thus avoiding licensing
requirerients all together(hence the bonding requirements, etc.) is at best SCARY.



The conflict of interest and the damage that can be done far out way the supposed

benefits.

Madam Commissioner during the Dec 2, 2008 meeting you “inquired about the
anti-competitive effects, if any,” of these “affiliations between real estate
agents/lenders/title companies”, based upon the minutes of the January 15%2009 meeting
and the public hearing held in Annapolis June 25% yery little has been discussed about
this dirty little secret.

The special interests want nothing to be mentioned about this. They will at all
cost avoid the topic. Why? Because they are making huge secret profits at the expense of.
the borrower, buyer and the free enterprise environment of this state all under the gize
that it benefits the borrower or the buyer in the transaction.

Madam Commissioner you questioned “anti-competitive effects” let me just say
there is little to no competition,

Competition does not exist when the Real Estate Agent owns the title
company! Who do they have to compete with? Nobody!

- Why is that? Because the Real Estate Agent controls every aspect
of the transaction and there is such a unspoken trust, it’s almost hypnotic. We all
Know this? that is why it is even more important that they maintain their fiduciary
responsibility to the buyer or seller only. How can we expect a Real Estate Agent
to act in the best interest of the client when they steer business for higher
commissions, free advertising, business cards, special internet listing’s and the list
goes on, I'm sorry it just doesn’t happen, especially when times get tough.

When the Mortgage broker/Lender owns their own title company
- who do they compete with? Nobody. L : :

Why is that? Because the owners of these company’s put such
pressure on the associates to use the “in house title company” that they push it on
the public like a mattress salesmen. ’ » ‘

How do they exert this pressure?

I’ve heard things like: ,

«if the lead for the loan is provided by our company
then I have to use our title company”
I’ve heard: o

“] get a better commission split on any deal I send over
to our title company” '

I’ve heard things as simple as:

“You know how it is over here”

These organizations steer enough title work to their ABA’s, CBA’s, JV that the few
borrowers that are savvy enough to truly understand what is going on and fight to use
their personally chosen title company do not effect the bottom line.

Its funny that a commission member who remains unnamed in the minutes of the Jan 15"
2009 meeting tries to satisfy the commission’s desire for information with sighting that
“RESPA prohibits kickbacks” and that the “National Association of Realtors lists what
may be a violation of RESPA on its website” Frankly if this commission member feels



that suffices the need to address the issues of the practices of ABA’s, CBA’s, JV, 1
would go out on a limb and suggest they have their own or represent someone who does.

In closing, What is the solution?
Make ABA’s, CBA’s and JV or what ever they are calling them this week illegal then

there will be no question of the integrity and transparency of the transaction, kind of like
the old days.

“In my opinion, there is no practical difference between an AfBA "sharing
profits" and an "illegal inducement." Except, of course... the powerful iobby
groups have convinced our regulators that the former should be exempt from those
inconvenient laws that the rest of us must abide by.”(1)

BUT if you must continue to endorse them, I would suggest you at least do this:

These organizations have always contended that they lower the cost of settlements for the
benefit of the buyer or borrower, even though unfortunately in practice that is rarely the
- case. '

If in fact that is true that is they lower the cost. I am almost certain that these _
organizations would have no problem putting their money where their mouth is, mandate
a ceiling on the total fees an ABA, CBA or JV can charge.

- If my firm can squeak by charging on average in today’s market $835.00 plus title ins,
then you would think ABA’s, CBA’s and JV’s would have no problem with the state
mandating fees in the $535.00 to $635.00 range since they have little to no marketing
expenses, they have captive markets to take advantage of economies of scale and all the
other cost cutting excuses they have to merritt their existence. I would hazard a guess as
to what type of resistance one might receive if that were proposed, if passed I would love
to see how many of those so called consumer friendly organizations would still exist ina.
years time. : '

When I am finished you will hear all sorts of things from the supporters of these
organizations. It comes with no surprise; they have a lot to defend. They do not want their
dirty little secret of hidden profits revealed. They will go to no ends to légitimize these
affiliations by hiding behind the “client —signed Affiliated Business Arrangement
Disclosure forms” the I told you so form, the form they argue tells the client
EVERYTHING about the relationships that exist between the settlement providers in the
transaction except of course POINTING out the “fiduciary infidelity” (2), that more times
then not the public has the privilege of paying more for.

(1) Robert A. Franco “Source of Title” 2008/09/12
(2) Steve Squeo Blog response to “source of title” article 2008/09/12 -



In closing I want to say again that I have very little to loose speaking here today since I
will almost certainly loose my business of eleven years if the current state of affairs is not
addressed.

If something is not done to bring back the transparency of the real estate
transaction. '

If something is not done to right an industry that has gone terribly wrong,

Thank You

Matthew H. Waylett
Vice President

TITLE, inc.

EP IV, Suite 501

11350 McCormick Road
Hunt Valley, MD 21031

(P) 410-752-8188

(F) 410-752-8388
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Good evening and thank you for the opportunity to speak with you. My name is Tom
Chamness and I'm a resident of Baltimore City and am here representing myself, as a
concerned Maryland consumer and title insurance policy holder. When I purchased my
first home 12 years ago I was like most people, I believe, that are first time home buyers.
The first step you take is to locate a realtor. I turned to Long and Foster. Realtors are the
experts in home buying and guide you through the process, handling all of the details —
- that had to be the right place to start. They are seen as an advisor, a confidant, really a
trusted source. I thought, as I believe everyone does, that the realtor was representing me
and my best interests, and only me and my best interests. :

The realtor assisted me in locating mortgage financing and also referred me to a title
insurance agent for settlement. ..helped make it all easy. Of course, I assumed that the
agencies to which I was referred were friends or long-time associates of the realtor and
that they were referring me to people that would take good care of me and give e a fair
deal. Ifigured realtors had a kind of 2 “you scratch my back I’ll scratch yours” type of
referral network with mortgage lenders and title insurance agents. They find someone
that they like, does a good job, treats their customer well...they refer them business,
Makes sense to me. Over the years, and through a few other home purchases and sales, I
have learned that my naivetee was taken advantage of and that my trust was violated.

I'now understand that I was steered to a mortgage company that had some sort of
relationship with Long and Foster from which Long and Foster, and my agent, profited. I
was also steered to 4 title insurance agent that had a similar relationship from which Long

- and Foster, and again my agent, benefited financially. Ihad no idea during this process .
that the realtor and the agency in which I placed my trust, were actually “partners” with
the mortgage lender and insurance agent in this transaction. I got swept into the Bermuda
triangle with these three parties. My realtor guided mie to these “partners” not because
they were representing me and my best interests, but because they had something to gain.
It was a way that they could make more money from the transaction on top of the
enormous commission they were already going to earn from me. These facts were
recently confirmed to me, which is why I’'m here today. I'm sure I didn’t get the best
deal on my title insurance since, as a first time home buyer, I had no idea what title
insurance was and no clue what prices should be. I made the mistake of trusting my
agent. o

A few months ago I attended a business lunch with, among other people, a Long and
- Foster agent who said frankly that if he did not refer customers to the “in-house”
mortgage and title insurance agencies that it would cost him. He further elaborated that
his commission and other perks would be reduced if the majority of his transactions did
not involve the Long and Foster preferred agencies. As you can imagine, I was shocked
that he was so blunt about it. He said that he “had to” use these in-house agencies or he
would make less money. ..plain and simple. Realtors are profiting from customers in
every facet of the transaction. They’re not referring me to a mortgage lender or title
insurance agent as a trusted advisor, they’re doing it because they get paid to. It’s not as
if they reduce their commission when customers use the in-house agencies. They’re
getting paid by them too. Where are my best interests being represented here?



I'understand that the Commission here today is studying the title insurance industry, not
realtors. It seems to me that if realtors and title insurance agents were not “partners” and
were independent, if realtors were not getting paid, directly or indirectly, to refer
unsuspecting customers to mortgage and insurance agents with whom they have a “deal”,
consumers would benefit from better service, cheaper prices, etc. from the insurance
agents, since fair competition would foster what’s in the best interest of the consumer. I
visited the Maryland Insurance Administration website today and it reads that, “It is NOT
the role of the Maryland Insurance Administration to provide recommendations regarding
insurance companies or advise consumers about their particular insurance needs.”
Shouldn’t this same independence and transparency apply to the realtors? Perhaps
making a recommendation is ok, but to get paid for steering business to a particular
insurance agent for their own personal profit is just wrong....and from what I understand
it’s illegal. Didn’t we see a similar type scandal uncovered a couple of years ago with
student loan companies where Financial Aid Departments, the trusted advisors, were
steering consumers to “preferred lenders” for a kick back? The Financial Aid Director at

- Johns Hopkins University resigned as a result of an investigation, remember? The same

thing is going on here, under your nose, on your watch.

_ T'm here tonight to -ég%némd'that this Commission stop ignoring this issue enforce the laws

that already exist and are intended to protect us from these predatory, unscrupulous, and

illegal practices. I'believe that this Commission should be investigating these

partnerships; reprimanding, fining, or prosecuting these insurance agents that have been
perpetrating this racket for years. Make an example out of somebody! Conversely, the
Commission should make the public aware of and even highlight the agents that are
operating within the law...independently, and not paying “bag money” to the realtors that
refer them business.. It’s commendable that this Commission has been assembled. Turge
you not to waste the opportunity to actually do something about this and help to protect
Marylanders like me. With the housing market looking to improve, and Federal

‘programs and incentives in place for first-time home buyers, a high number of properties

will change hands in the next few months and years, all requiring title insurance, now is
the time to act —not later. These practices have persisted for far too long. Let’s end them

today! : '

Thank you for your time and attention.
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TALKING POINTS FOR COMMISSION ON TITLE INSURANCE — 7/16/2009

Good afternoon Madam Chairperson and committee members. My name is Stuarf

Resnick. I have been a member of the Maryland Bar since 1982. 1 began my career in the

~ title insurance and settlement services business in 1980. In 1988 I opened my own title

agency and ran it very successfully until January 1, 2002 at which time I folded my
business into another title agency due to my reluctance to form ABAs. I am currently
employed by an independent title agency located in Baltimore County. I started in this
business as a gopher/check writéer during my second year of law school. As the owner of
a small title agency one must know every aspect of the title/settlement business. I
required all of my employees to be cross-trained so each knew how to process files from

start to finish. Because I have never been able to easily delegate tasks I have always

- worked long hours and been intimately involved with my files from’ start to finish. My

message to you this evening is simply this: This study should not be labéled the study of
the Title Insurance Industry because title insurance is just one small part of the services
we provide, To fully understand the various issues regarding title insurance you must

understand the Settlement Service business and all that it involves.

Title insurance is but one of the three aspects of the settlement service. From the
consumer’s perspective title insurance is just another expense incurred in their settlement
process. The biggest concerns of Buyers/Borrowers are (i) How much money must I
bring:to closing, and (ii) How much is my monthly payment. Generally speaking,
Buyers/Borrowers know very little about title insurance other than it is a requirement of
their lender. Both purchase and refinance transactions are grueling endeavors and by the
time closings actually happen the Borrowers are menta_ﬂy worn out by the process.
Buyers/Borrowers have little or no idea about the amount of work that is required to fully
process a settlement transaction, the amdunt of pressure we face every day because of
how last minute settlements usually come together, or the amount of risk title agents and ‘
underwriters face because of the nature of fhis business. What problems or risks are
there?

1. Obtaining all pertinent information from the property owner



2. The demands of a transaction settling within a few days (or less) from the

date of order

3. title resolution
4, Last minute packages from Lenders
5. Lender’s checks that are not good — Borrowers/Buyers checks that bounce

- — wires from Lenders that do not arrive until minutes, hours or days after

settlement was completed

- T B =)

the difficulty achieving recordation of the documents
the enormous amount of unreleased mortgages of record
Short sales — Foreclosures

~ Payroll issues based upon work flow — ie end of month closings

“The settlement process can be broken down into three distinct phases: Title

Abstract/Examination; Title Commitment/Title Policy; Closing. I once monitored the

time spent performing the various tasks necessary to process a settlement and determined

that the average length of time my firm took to settle a transaction start to finish was

between 10.5 and 11 hours. I’'m sure the time spent has increased in light of the problems

now permeating the Real Estate industry.
I. Title Abstract/Title Examination

AL

Title Abstract — the compilation of all information regarding the
title to a specific property for a certain period of time (generally 60
years) 'by searching the Land Records, Circuit Courts, District
Court, Orphans Court, Tax Records and other Municipal,Liens
records. ' |

Title Examination — The review of the Title Abstract to determine

‘the applicable and/or pertinent records in order to derive ownership

of the property searched, determine if there are unreleased or open
mortgages secured by the property, whether there are judgments
against the current or past owners that are attached to the property,
determine Which easements, rights of way, declarations or

restrictions encumber title, determine status of property taxes and

_other public or municipal charges.

- I Title Commitment/Title Policy -

2
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A
B.

Title Commitment
Title Policy

Settlement Service

A,

Pre-Settlement

1.

wok BN

©

10.

11.
12.

Pull ownership information from SDAT
Pull copy of title deed from MDLANDREC
Order title search
' Order location survey
Obtain pertinent information from Property Owner

a. Mortgage information

b, HOA/Condo information .

¢.. - Private Sewer/Water contact information
Obtain Lender information
a. Name of loan officer and processor

Exact name of lender as it must éppear on the title
policy
c. Amount of the loan & type of loari
Verify payoff information and order payoff
| Obtain Property Tax information, Water information
Examine title abstract |
Verify ownership ‘ .
b. Justify description of property - corﬁpare 1o

_ contract — plat description if metes & bounds

c. Compare open mortgage info to info of same from
Owner
d. - Review all listed title exceptions to determine if

they actually affect title to subject Property |
e. Review judgment reporté — determine if judgments
are attached to subject property — clear judgments
Title Insurance Commitment prepared and sent to Lender
with ICL and wire information
Schedule closing with Agents, Buyer, Seller, Lender

Prepare documents and basic HUD

3
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13.

14,
15.

16.

Receive Lendér’s package

a. Review Package to insure that all documents listed
are received
b. Look for special requirements

Finish HUD and send to Lender for approval .
d. Copy package for Buyer (Owner, if refi)
Email or fax HUD to agents, Buyer & Seller
Settlement -~ Meet parties and have all documents
- executed — disburse Seller’s proceeds & commissions

Post-Closing

a. Disburse balance of monies }

b. ~  Closing package to Lender with title policy

¢.  Record Deed and Deed of Tmsf

d.  Record Release or determine that paid éff Lender

has recorded Release

Wag-strata-£501\Home\

ion, Talking Points.doc
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Madam chairperson and committee members, Good evening. My name is Mike
Schleupner. I have been a member of the Maryland Bar engaged in real estate practice for
over 36 years. I am now a part owner of an independent title agency located in Howard
County. What is relevant here is that I am a member of thé Maryland Land Title Assn and
chair its Abstractors and Title Agents section. In that capacity, I represent the interests of
267 title agents, both attorneys and lay agents alike, and some TIPICS, who handle
transfers and financings of real property for Maryland citizens and businesses and their
lenders from the ocean to Deep Creek Lake. I am here to tell you that these agents play a
vital role in the economy of this state, both a small businesspersons and in what they do. I
am also proud to say that many of these agents are also active in the political, charitable,

 cultural, religious and social life of their communities. Mariy of our agents and their

employees are volunteer firemen and EMTs, members of the Maryland National Guard
and officers in service organizations from Rotary to Little League. You will find our
agents on the boards of community banks and local charities and serving as lay leaders in
their churches and synagogues.

Much of the testimony you have heard here and in Annapolis has focused on the role of
title agents as sellers of title insurance and closers. Actually, this is a very small part of a
complex process. As Mr. Resnick has explained, this process involves contract analysis,
title search, tax search, examination of title, preparation of Commitment for Title
Insurance, lien clearance, preparation of Deeds, releases and other documents needed to
insure title, preparation of HUD-1, closing, disbursement, recording of instruments to
include releases of any liens satisfied out of the closing proceeds and issuance of title
insurance policies. To do all of this correctly involves several skill sets and
EXPERIENCE. Some of you may have reached the erroneous conclusion that title agents
like myself are little more than hucksters and are overcompensated for what we actually

~do. T hope that Mr. Resnick and I can convince you that nothing could be farther from the

truth. Allow me to provide just two examples of the roles title agents play behind the
scenes and outside the limelight.

First and foremost, they help buyers to decide whether to consummate their purchase. All
rea] estate contracts call for the.seller’s title to the land to be “good and merchantable,
free and clear of liens and encumbrances” or, at the very least “insurable.” The agent’s
search of the public records and title exam is the cheapest and most effective way of -
helping the buyers to make this critical decision. If the agent discovers defects which
render the title unmarketable or uninsurable without onerous exceptions to coverage, it is
the agent who so advises the buyers (usually through their realtor).

Second, if title defects are discovered (and statistically they are in 1/3 of all cases) the
agent is in the best position to assist the seller in clearing his title. The agent can direct
the seller to his title insurer and if the insurer is unwilling (due to an exception in his
policy, etc.) to cure the defect, it is often the title agent who corrects garden-variety
defects by obtaining and recording releases and confirmatory Deeds,



All this takes time and, as I said, expertise. It also costs money. Title agents, attorneys
and lay agents alike, don’t learn how to do these things by merely graduating law school
or reading a book. Tt requires the experience gained from years of DOING under the |

' supervision of experienced mentors. This kind of experience achieves results and folks

who get results deserve to be compensated. This, if you must know, is paid to the agents
by the title insurers in the form of commissions on the sale of owner’s and loan title
insurance policies. That way, the agent does not have to bill the customer directly for
many of the services they perform. - :

What you need to take away from this hearing is that it is the agent who PREEMPTS
future problems by doing their job and that they protect the buyer and lender as well as
the title insurer against future title problems and claims. If you cut commissions to title
agents you risk a decrease in professionalism because the cost is fixed and to do it
cheaper requires cutting corners. -
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To: Commission to Study the Title Insurance Industry in Maryland A‘ l A O[’IVV) (V}’L‘f H

From: James F. X. Cosgrove, Legislative Chair
Maryland Land Title Association

RE: Bonding alternatives for Title Insurance Producers in Maryland

In order to do business in Maryland, title insurance producers (TIP’s) need to have
“errors and omissions” insurance in order to comply with their agency agreements with
their underwriters (insurers) and they must procure fidelity and surety bonds in order to
be licensed by the Maryland Insurance Agency (MIA). Such coverages protect consumers
who do business with TIP’s. Consumers are further protected by insured closing letters,
title insurance commitments and title insurance policies issued by or on behalf of the title
insurers.

The MIA has provided the Commission with statistics detailing the number of
“complaints” it has received involving the title industry over the last four years. Yet the
MIA has not provided a breakdown of the nature/substance/dollar value of these clajms.
Without such information, it is difficult to determine the magnitude of the problem at
hand, let alone the proper remedy. Experience tells us that most title “inquiries” are not
title “complaints” (actual problems with the title to the property), but, rather, issues with

the settlement and/or post settlement procedures employed by lenders and TIP’s. The vast

~ majority of such “inquiries” are resolved by accessing files and roviding information to.
JOrIIty

the insured. When there is a problem with the title to a property, a claim is filed with the
insurer who then undertakes the resolution. of same.

Before there is a call for any further increases in the bonding requirements for TIP’s,
the Commission should consider the following: :

‘1. Require the MIA to report on all title insurance “claims” filed oveér the last four
years detailing the nature, status and monetary payouts on each.
2. Consider creating a title industry “trust fund” to act as a source of recovery for
- claimants. There are five industry trust funds operating in Maryland: Realtors —
Real Estate Guaranty Fund; Lawyers — Client Protection Fund; Homebuilders —
Home Builder Guaranty Fund; Home Improvement Contractors — Home ,
Improvement Guaranty Fund; Morticians — Family Security Trust Fund.
Information on each fund is attached hereto). While each fund has different

- funding/claims criteria, any one could serve as a model for the title industry.
An industrywide “master bond” for TIP’s. This would provide a readily available
source for a second tier of bonding for TIP’s that could help procure statutorily
required bonding limits. While this product may not be on the market today, it
was researched by DEMOTECH, Inc. several years ago and they thought that is
was a viable concept.

4. Multi-tiered licensing for TIP’s — similar to the broker/agent licensing used in the
real estate industry and the lender/originator licensing used in the mortgage
industry. Such a system could vary the amount of insurance/bonding required for
each level of licensure ( i.e. —a TIPIC would not have to have the same coverage
as a full service TIP).

(F%}



In addition to the information on the trust funds, there are two articles by
DEMOTECH, Inc. attached that may be of interest to the Commission.

If I can answer any questions or assist the Commission in any way, please do not
hesitate to contact me ~ my cell number is 443-465- 8965 and e- ma11 1S
jcosgrove(@comeast.net,

Thank you for your consideration.
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Artiéle - Business-Occupations and Professions
[Previous][Next][Another Article]
§17-402.
(a) The Commission shall:
(1) establish a Real Estate Guaranti{Fund; and
~ (2) maintain the Guaranty Fund at a level of at least $25 0,000.

(b) (1) The Commission shall deposit all money collected to the credit of the Guaranty Fund
with the State Treasurer for placement into a special account. ' L

(2) (i) The State Treasurer may invest or reinvest money in the Guaranty Fund in the
same manner as money in the State Retirement and Pension System.

(i) The investment earnings shall be:
1. credited to the Guaranty Fund; and

2. available for the same purposes as the money deposited into the Guaranty
Fund. : : : : '

(¢) The Commission may adopt regulations for the administration of a Guaranty Fund.

[Previous][Next][Anather Article]

http://mlis.state.md.us/ asp/web_statutes.asp?gbo&17—402' - 7M11/2009
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Article - Business Occupations and Professions
[Previous][Next][Another Article]
§17-403.

(a) (1) Subject to paragraph (2) of this subsection, before the Commission issues a real estate
broker license, an associate real estate broker license, or a real estate salesperson license to any
individual, the individual shall pay a fee of $20 to be credited to the Guaranty Fund.

(2) Regardless of how many times an individual applies to the Commission for a license
under this title, the Commission only may charge the individual once for the fee required under this
subsection. . . :

(b) If the amount in the Guaranty Fund falls below $250,000; the Comumission shall assess each
real estate broker, each associate real estate broker, and each real estate salesperson a fee in an amount
that will return the Guaranty Fund to a level of at least $250,000.

[Previous][Nextl[Another Article]

http://mlis.state.md.us/asp/web_statutes.asp?gbo&17-403 . - 7/11/2009
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Article - Business Occupations and Professions
[Previous][Next][Another Article]
§17-404.

(a) (1) Subject to the provisions of this subtitle, a person may recover compensation from the
Guaranty Fund for an actual loss.

(2) A claim shall:

(i)- be based on an act or omission that occurs in the provision of real estate
brokerage services by: :

1. alicensed real estate broker;
2. alicensed associate real estate broker;

" alicensed real estate salesperson; or.

LI

4. anunlicensed employee of a licensed real estate broker;
(i) involve a transaction that relates to real estate that is located in the State; and '
(iil) .be based on an act or omission:

1. in which money or property is obtained from a person by theft,
embezzlement, false pretenses, or forgery; or ‘

2. that constitutes fraud or misrepresentation. .

(b) The amount recovered for any claim against the Guaranty Fund may not exceed $25,000 for
each claim. ‘

(c) (1) A person may not recover from the Guaranty Fund for any loss that relates to:

(i) the purchase"of any interest in a limited ‘partnership that is formed for the
purpose of investment in real estate, ‘

(i) a joint venture that is promoted by a licensed real estate broker, a licensed
associate real estate broker, or licensed real estate salesperson for the purpose of investment in real
estate by 2 or more individuals; or ‘

(i) the purchase of commercial paper that is secured by real estate.

(2) A claim under the Guaranty Fund may not be made by:

http://mlis.state.md.us/asp/web_statutes.asp?gbo&17-404 7/11/2009
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(i) the spouse of the licensee or the unlicensed employee alleged to be responsible
for the act or omission giving rise to the claim; or

(ii) the personal representative of the spouse of the licensee or the unlicensed
employee alleged to be responsible for the act or omission giving rise to the claim.

(d) A claim under this subtitle shall be submitted to the Commission within 3 years after the
claimant discovers or, by the exercise of ordinary diligence, should have discovered the loss or damage.

[Previous] [Next)[Another Article]

hitp://mlis.state.md.us/asp/web_statutes.asp?gbo&17-404 7/11/2009
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http://Www.courts.state.md.us/cpf/about.html

About the Client Protection Fund

How is the Client Protection Fund linked to the Maryland
Judiciary?

The Client Protection Fund of the Bar of Maryland, formerly known as
the Client's Security Trust Fund, was created by an order of the Court
of Appeals on July 6, 1966. The main purpose of the Fund is to
maintain the integrity and protect the good name of the legal
profession by reimbursing, to the extent authorized by the rule and
deemed proper and reasonable by the Trustees, losses caused by theft
of money by members of the Bar of the State-of Maryland when acting
either as attorneys or ﬁduuanes :

Where does the money for the Fund come from?

The Client Protection Fund is'supported entirely by attorneys in the
State of Maryland who are required by law to pay an annual
assessment for the right to practice law.

Is this the same Fund as the Clients' Security Trust Fund?

- Yes. The name was officially changed onJuly 1, 2002 so It would better

convey the purpose of the Fund and better mform the pUb|1C about
what the Fund does.

How do I know if my situation is appropriate to file a claim?

"The Fund-is generally set up to reimburse people whose attorney has

wrongfully taken money from them. The Fund does not handle
malpractice claims. With regards to fee disputes, however, please note
that there is a fine line between fee disputes and theft. If you feel that
your attorney may have wrongfully taken money from you, then you

should file a claim with the Client Protection Fund.

What is the process to file a claim? Where do I start?

Filing a claim is quite simple. You can either telephone the Fund office
(410-260-3635) and request a claim form, write to the Fund at 2011
Commerce Park Drive, Annapolis, Maryland 21401, or download the
form here. The form is relatively easy to fill out and self-explanatory.

If you have any questions, you can call the Fund at the number above
for assistance.

How long does the process take?

rage 1 of £
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It is hard to estimate the time frame, but each case is handled as soon
as possible. An investigator speaks with almost all claimants in
reference to their claim and explains what needs to be done before the
Trustees can consider the claim. The Trustees usually meet four times
a year, and consider all claims where the investigation has been
completed. Typically, the average time for a decision to be made on a
claim is 3-4 months.

Is there a cost for filing a claim?

There is no charge made by the Client Protection Fund for filing a
claim. If an attorney assists you with filing the claim, he or she is not
allowed to take a fee for assisting you.

How much can I file the claim for?

In most cases, you can claim the full amount that was wrongfully
taken. The amount reimbursed, however, cannot exceed 10 percent of

the value of the Fund as of the close of the prior fiscal year. The Fund
does not pay lnterest

If my 'claim.is'uph‘eld, what happens to.the lawyef?

In all cases, before the claim is decided by the Trustees, a complaint
must be filed with the Attorney Grievance Commission, which considers
attorney discipline. Oftentimes, an attorney is disciplined before the
claim is approved by the Trustees,

If my claim is denied, can I abpeal?

Yes. All claimants have the right to have their claim reconsidered by
the Trustees if they are not satisfied with the Trustees' initial decision.
If they are still not satisfied with the decision after reconsideration, all
claimants have the right to seek judicial review in the circuit court for
the county where the claimant resides or has a prmCIpIe place of
busmess '

Can I file a claim against more than one lawyer?

You may file a claim against any attorney that you can prove, based on
substantiated evidence, has wrongfully taken money from you.

Is there a statute of limitations, or a time limit, for when I can
file a claim? :

Claims for losses must be presented to the Trustees of the Client
Protection Fund of the Bar of Maryland within six months after the
-discovery by the claimant of the defalcation, or at a later date at the
discretion of the Trustees.

http://www.courts.state.md.us/cpf/about.html ' : 7/11/2009



Maryland Attorney General - News Release

For Immediate Release : Media Contact:
Raquel Guillory, 410-576-6357
rguillory@oag.state.md.us

Attorney General Gansler Unveils Home Builder Guaranty Fund
New Fund Will Provide New Home Buyers with Additional Security

BALTIMORE, MD (January 9,2009) - Attorney General Douglas F. Gansler announced
today that new homebuyers in Maryland now have the added protection of a Home Builder
Guaranty Fund when confronted with construction defects or structural problems. The
. Home Builder Guaranty Fund will allow consumers to be compensated up to $50,000 for
problems with a new home built by a registered builder,.such as uncorrected construction
defects or failing to finish the structure. Funded through a $50 fee paid with each
application for a new home permit, the Guaranty Fund only applies to contracts made with
a registered homebuilder after January 1, 2009. ’

“l] am pleased that my office is able to provide additional protections for Maryland
consumers who are making a huge investment with a new home purchase,” said Attorney
General Gansler. “In the midst of an unstable economy, consumers now have additional
security when they contract to buy a new home.”

A consumer must take certain steps before applying for compensation from the Guaranty
Fund. First, the consumer must send the builder written notice describing the alleged defect
and permit the builder access onto the property during regular. business hours to inspect and
remedy the alleged defect within a reasonable period of time. If the consumer has a new
home warranty security plan, the consumer must first file a claim with the warranty plan
and exhaust that process before seeking recovery from the Guaranty Fund. Once the
consumer has complied with those requirements, a claim may be filed for recovery from
the Guaranty Fund. To file a claim for recovery from the Guaranty Fund, the consumer
must submit a written complaint to the Consumer Protection Division’s Mediation Unit,
which will first attempt to resolve the matter through mediation.

~ The law requires that a claim against the Guaranty Fund must be filed within two years

after the consumer discovered or should have discovered the loss or damage, or within two
years after the expiration of the implied warranty, whichever occurs first. Consumers can
obtain additional information about the Guaranty Fund by contacting the Home Builder
Registration Unit at 410-576-6573 in Baltimore or toll-free at 1-877-259-4525. -

.Attorney General of Maryland 1 (888) 743-0023 toll-free / TDD: (410) 576-6372
Home | Site.Map | Prlvacy. Policy | Contact Us

http://www.oag.state.nd.us/Press/2009/010909,htm

Page 1 of |

Home | Protecting Consumers | Safegarding Children | Seniors | Law Enforcement | Site Map | Search
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} - Home Builder Guaranty Fund
! Information for Permit Offices

1. What is the Home Builder Guaranty Fund?

During the 2008 session, the General Assembly enacted legislation that creates a Guaranty Fund
in the Consumer Protection Division to protect consumers who purchase new homes in
Maryland. The Guaranty Fund is similar to the existing fund operated by the Maryland Home
Improvement Commission, Consumers who have problems with their new homes that are not

; : addressed by the builder will be able to file claims against the Guaranty Fund,

2. When does the Guaranty Fund law take effect?

The Guaranty Fund applies only to contracts entered into between consumers and home builders
after January 1, 2009.

3. What does the law require of Permit Offices?

Permit Offices are required to collect from home builders a Guaranty Fund fee.of $50 with each
application for a permit for construction of a new home, including new homes, custom homes,
mobile homes, modular homes, and condominiums. The Permit Office is required to remit the
Guaranty Fund fees collected to the Consumer Protection Division on a monthly basis. The
Division will deposit the fees to the Guaranty Fund. Checks should be made payable to the

‘ : “Qffice of the Attorney General” and sent to the Administrator, Home Builder Guaranty Fund,

‘ ' Consumer Protection Division, 200 St. Paul Place, 16" floor, Baltimore, MD 21202.

" 4 Are other Permit Office requirements affected?

_No. Permit Offices are still required to check whether a home builder is registered with the
Division’s Home Builder Registration Unit before issuing a permit for construction'of a new
home. The builder must include the registration number on the permit application, which will
begin with “MHBR”. You may check whether a builder is registered on our website,

 www.oag.state.md.us/homebuilder, or by calling (410) 576-6573 in the Baltimore area or toll-
free at (877) 259-4525 elsewhere in Maryland.

* Additionally, Permit Offices are still required to notify the Home Buildér‘Registration Unitifa
builder fails to correct a violation of applicable State and local building codes within a
reasonable time.

5. What about landowners who are building their own homes?

Landowners who are performing construction of a home they intend to live in on their own land
i and who submit 2 Landowner Affidavit to the Permit Office are not required to pay the $50

‘ ‘ Guaranty Fund fee. Please contact the Home Builder Registration Unit if you have questions as
! ' to whether the landowner may be submitting the Affidavit at the urging of an unlicensed builder
i instead of truly intending to perform his or her own construction.

For more information, please contact the Home Builder Registration Unit at (410) 576-6573 in the
Baltimore area or toll-free at (877) 259-4525 elsewhere in Maryland, or by e-mail to
homebuilder@oag.state.md.us




The Commission - Maryland Home Improvement Comumnission

Page i ot 2

Occupational & Lab Workforce . . Ayuda
: or & Unemployment . Financial Your
Home Professional Development & - Racing . en
Licensing Industry — Aqui Learning Insurance Regulatlon DLLR espafiol
Division of Occupational and Professional Licensing
Maryland Home Improvement Commission - The Commission
Apply for License Renew.Your.Lcense Address Change File a Complaint Find Who Is Ligensed
License Requirements License Fees. Disciplinary Actions Online Forms Contact Us
The Commission : : Taking the Exam
500 North Calvert Street ‘
News and Information Baltlmorel,i;\/loa_rzy’ol'?\)[:;s%;9 202-3651 . . Online Law & Regulations
1-888-218-5925 o National, State & Local
Consumer.Advice ) ’ Links

The Maryland Home \mprdvement Commission licenses and regulates home improvement contractors,
subcontractors and salespersons. :

Home improvement work includes alteration, remodeling, repair or replacement of a building or part of a building
used as a residence. Home improvement also includes work done on individual condominium units. Home
improvement does not include work done on apartment buildings that contain four or more single family units or work
done on the commonly owned areas of condominiums. The Commission investigates complaints by homeowners,
and prosecutes violators of the home improvement law and regulations.

The Commission has a Guaranty Fund established by assessments to licensed contractors. This fund compensates
homeowners for actual losses due to poor workmanship or failure to perform a home improvement contract by

licensed contractors

Each licensed contractor is covered by the Fund for up to $100,000 for all claims by

homeowners. Homeowners who entered into contracts with licensed contractors can recover up to $15,000 for their
losses. There is no recovery from the Fund for Josses due to work done by unlicensed contractors. \

PUBLIC MEETINGS: Regular business meetings of the Home Improvement Commission are usually held on the first
Thursday of each month at 10:00 a.m. at 500 North Calvert Street, Baltimore, Maryland. Notice of meetings are
published in the Maryland Register. ) .

Minutes of the Commission meetings are posted online,

Return lo.the Maryland Home Improvement.Commission home pége. ’
ion of Occupational. and_Professional Licensing home page

Please direct any questions about the Maryland Home Improvement Commission to mhic@dllr, state.md.us.

http://www.dllr state.md.us/license/home_imprv/index.html

Please direct any queslions about Occupational and Professional Licensing to op@dilr.slate.md.us.
Questions or comments regarding the DLLR websile may be directed to webmaster@dllr.s{ate.md. us.

Updated September 13, 2006

- 7/1172009



FAMILY SECURITY TRUST FUND - A NEW LAW
Along wilh ihe renewal Tee, ell funeral aslablishmenl pwners must submit another check
(or 5375.00 for every funeral eslabiishment, reslricled eslablishiment and funeral service
business. The §375.00 will be deposited inlo a special, Inlerest- bearing account whish
will be called the Family Security Trust Fund. The [ee of $375.00 will be assessed
yearly until The Family Securily Trus! Fund has accumulated & balance of
§1,000.000.00. Beginning January 1, 2010, money from this Fund will be used to help
viclims ©f preneed theft. : ‘

This new |aw (see HB1090) was enacled in July, 2008. As per the law, & funeral
establishments’ license will nol be ranewed unless they pay the addilicnz| $375.00 fee,
For more information, please see (he synopsis of lhe Law provided in your packel.

If you have any queslibns. don't hesitate to call the Board Office al 4310-764-4792.
Thank you. :

PAGE 2012



ANNOTATED CODE OF MARYLAND
HEALTH OCCUPATIONS ARTICLE
TITLE 7
MARYLAND MORTICIANS AND FUNERAL DIRECTORS ACT

§ 7-4A-01. Definitions.
(a) In general.- In this subtitle the following words have the meanings indicated.

(b) Advisory Committee.- "Advisory Committee" means the Family Security Trust Fund
Advisory Committee.

(c) Fund.- "Fund" means the Fa1nily,'§ecurity Trust Fund.

§ 7-4A-02. Authority.
This subtitle does not limit the authority of the Board to:

(1) Take any action against a licensee under the disciplinary provisions of §§ 7-31 6 '
through 7-320 of this title; or :

(2) Take any other disciplinary or other action authorized under this title.

§ 7-4A-03. Family Security Trust Fund. -

" (a) Established.- There is a Family Security Trust Fund.

(b) Administration.- The Board shall:

(1) Administer the Fund; and

(2) Over a reasonable period of time, build the Fund to a level of at least 31,000,000 and
thereafter maintain the Fund at that level.

(¢) Status.- The Fundis a spe01al nonlapsing fund that is not subject to § 7—302 of the
State Finance and Procurement A1t1cle

(d) Deposit and investment of money collected -

(1) The Board shall dep031t all money collected to the credit of the Fund with the State
Treasurer for placement into a special account.

(2) () The State Treasurer may invest or reinvest money in the Fund in the same manner
as money in the State Retirement and Pension System.

(ii) The investment earnings shall be:
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ANNOTATED CODE OF MARYLAND
HEALTH OCCUPATIONS ARTICLE
TITLE 7
MARYLAND MORTICIANS AND FUNERAL DIRECTORS ACT

1. Credited to the Fund; and
2. Available for the same purposes as the money deposited into the Fund.

(e) Liability for expenses or obligations.- The Fund is not liable for any other expenses
or obligations of the Board.

(f) Accounting and financial reports; audit.-

(1) Accounting and financial reports related to the Fund shall be publicly available ina
timely manner.

(2) The Legislative Auditor shall audit the accounts and t1ansact10ns of the Fund as
provided in § 2-1220 of the State Government Article.

(g) Services of experts.-

(1) The Board may retain the services of appropriate experts or service providers to
advise about, or administer, the Fund.

(2) The costs of the services described in paragraph (1) of this subsecﬁon, shall be paid
out of the Fund. ' : ’

(h) Regulations.- The Board shall adbpt regulations for the administration and claims
procedures of the Fund. : ‘
§ 7-4A-04. Family Security Trust Fund Advisory Committee.

(a) Established.- There is a Family Security Trust Fund Advisory Committee.

(b) Composition.- The Advisory Committee consists of the following five members: .

(1) Three members of the Board, including one consumer meinber, appointed by the
Board; .

(2) One member designated by the Maryland State Funeral Directors Association; and

(3) One member designated by the Funeral Directors and Morticians Assoczatlon of
Maryland, Inc.

(c) Membershlp requirements.- The Adv1sory Com1mttee members may be, but are not
required to be, licensees of the Board.
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ANNOTATED CODE OF MARYLAND
HEALTH OCCUPATIONS ARTICLE
TITLE 7
MARYLAND MORTICIANS AND FUNERAL DIRECTORS ACT

(d) Term.-

(1) Except for the initial terms of the Advisory Committee, the term of a member is 4
years

(2) A member contlnues to serve untll a successor is appomted and quahﬁes :

(3) The terms of the initial members shall be stagge1ed evenly between 3 years and 4
years as the Advisory Committee shall determine at the Adyisory Committee's first
meeting. ’

(4) A member may not serve for more than two 4-year terms.

(e) Chair.- The Advisory Committee shall elect annually a chair, vice chalr and
secretary from among its members.

(f) Meetings.-
(1) The Advisory Committee shall meet at the call of the chair or the vice chair.

(2) The Advisory Committee shall meet at least twice each year at the times and places
that it determines.

(g) Purpose.- The purpose of the Advisory Committee is to provide nonbinding counsel

~ and advice to the Board on any Fund matters other than pending individual claim matters.

(h) Duties.- The Board shall:
(1) Work with the Advisory Committee in a cooperative manner; and
(2) Provide to the Adv1501y Comnnttee ina 'nmely manner:

(i) All approprlate Fund information, other than mformatlon involving pendmg claim
matters; and

(ii) Summary information about the outcome of all closed claims, including actual

amounts of individual and total claim payments.
(i) Compensation and reimbursement.- A member of the Advisory Committee:

(1) May not receive compensation as a member of the Advisory Committee; but
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ANNOTATED CODE OF MARYLAND
HEALTH OCCUPATIONS ARTICLE
TITLE 7
MARYLAND MORTICIANS AND FUNERAL DIRECTORS ACT

(2) May receive reimbursement for expenses under the Standard State Travel
Regulations, as provided in the State budget.

§ 7-4A-05. Payments by funeral establishment.

(a) Fee.- Before the Board issues an initial funeral establishment license, the funeral
establishment shall pay, in addition to all other applicable fees, a fee of $375 to be
credited to the Fund.

(b) Payment into Fund.-

(1) Each funeral establishment shall pay $375 per year mto the Fund until the Fund has
accumulated a balance of $1,000,000.

(2) If, after the Fund has accumulated a balance of $1,000,000, the amount in the Fund
falls below $1,000,000, the Board shall assess each funeral establishment an additional
fee in an amount that will, over a reasonable period, return the Fund to a level of at least

--$1,000,000.

(3) The Board may not issue a renewal funeral estabhslnnent license if the funeral
establishment has not paid the fee required under this subsection.

§ 7-4A-06. Claim for loss.

(2) In general.- Subject to the provisions of this subtitle, a person may recover
compensation from the Fund for an actual pre-need trust fund loss that occurred on or.
after January 1, 2010, and is based on an act or omission as descubed in subsection (b) of

" this sectxon

(b) Basis.- A claim for the loss shall:

(1) Be based on an act or omlssxon that oceurs in the pr0v151on of funeral pre- need
services by: :

" (1) A licensed mortician;

(i) A licensed funeral director;
(iii) A licensed apprentice mortician;

(iv) A licensed épprentice funeral director; or
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ANNOTATED CODE OF MARYLAND
HEALTH OCCUPATIONS ARTICLE
TITLE 7
MARYLAND MORTICIANS AND FUNERAL DIRECTORS ACT -

(v) An unlicensed employee of a licensed funeral establishment; .

(2) Involve a transaction that relates to pre-need funeral planning that occurred in the
State; and ' _ -

(3) Be based on an act or omission:

(i) In which pre-need money is obtained from a person by theft, embezzlement; false
pretenses, or forgery; or

(ii) That constitutes fraud or misrepresentation.

(c) Amount of recovery.- The amount recovered for any claim against the Fund:

(1) May not exceed the actual monetary loss suffered; and

(2) May not include noneconomic, conéequential, or punitive damages.

(d) Contract provision.- A funeral establishment shall include in each sales contract that
is provided by the funeral establishment a written notice to the buyer that the buyer may
file a claim with the Fund. '

§ 7-4A-07. Claim for loss - Form and content.

(2) In general.- Each claim against the Fund shall-be made in accordance with this
section. - ‘

(b) Form and content.- Each .clairr'l shall:

(1} Be in writing;

(2) Be nﬁ&é under oath;

(3) State the amount of loss claimed;

(4) State the facts on which the claim is based; and

(5) Be accompanied by any documentation or other evidence that supports the claim.
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Demotech, Inc. | - Title Insurance Industry Primer

WHY OBTAIN TITLE INSURANCE?

An evaluation of the alternatives to Title Insurance and an enumeration of indirect
benefits associated with Title Insurance provide a response to this question.

Al rnarines (o /.f!./f nsurance
Altcrnative 1. Ahiracis

An Abstract is the summarization of the title to land consisting of a synopsis of all

recorded deeds, mortgages, liens, encumbrances and court proceedings, which have

affected the title to real estate. The abstract includes all liens, charges or liabilities to
which the real estate may be subject. The abstract consists of the historical information
contained in public records. The abstract does riot provide a financial guarantee. The
abstract does not ascertain the accuracy of the public records nor does it enumerate,
eliminate or insure against defects in the title.

Acteritative d o Tade dpinions

A Title Opinion, also called Opinion of Title, is a document prepared by an attorney,
which sets forth conclusions as to the condition of the title as based on data in the
public records. The opinion may also be based on an abstract of title.

In event of a loss related to an undiscovered defect on the public records, the insured
would need to seek restitution from the attorriey. Proof of negligence would be
required, as would the expenditure of out-of-pocket legal expenses and related fees.
Further, the insured would not be protected against defects The title opinion would
have not ascertained the accuracy of the public records upon which it was based.
Avieritive 3= THe Guarantics

A Title Guaranty, Guaranty Policy, insures against defects of title appe'aring in the
public records. The insured must be able to prove that the loss sustained was due to

the omission of information, which appeared in the public record as of the effective
date of coverage. Defects that are not shown in public records are excluded.

The alternatlves are lackmc in several areas:

1. Financial Certainty — only Title Guaranty and Title Insurance pohcxes and the
insurers that issue them are regulated by insurance departments. Most states
have funds created for the express purpose of assuring the payment of title
claims should a Title underwriter become unable to meet its contractual
- obligations.

2. Time-Frames - state funds assure the Title Guaranty and Title Insurance
coverage provided will be available if a loss occurs. Coverage is virtually
- guaranteed and coverage is provided for errors made or found in the
examination of public records.

Page 8 of 14 © Demotech, Inc.2005



Demotech, Inc. Title Insurance Industry Primer

Coverage against hidden defects is a valuable additional impetus to secure Title
Insurance rather than an alternative. Examples of hidden defects are:

« forged will or deed

» fraudulent representations

»« undisclosed heirs

= invalid divorces

« undiscovered wills

» non-delivery of deeds

*= ipadequate surveys

» improperly probated wills

« clerical errors ,

x deeds executed under expired or false powers of attorneys
»  birth of an heir subsequent to date of a will

L.

condieosr Hoenely of Title Insurance

Vo e oo Abitine of Potential Real Property hargees

Financial institutions underwrite loans. The existence of a mortgagees’ Title Insurance
policy protects the lender from the cost of defense and the potential losses associated
with claims against the mortgaged real property. Title Insurance permits a lender to .
make certain assumptions in the evaluation of its risk. Lenders provide instructions
outlining the lender’s particular requirements for Title Insurance policy standards. -

The financial institutions standards include:

Schedule A items:

1. wording for name of the insured (lender)

2. minimium amount of protection.
Schedule B items:

1. enumeration of acceptable exceptions. All other exceptions require the express .
approval of the financial institutions '

2. Specific requirements on building setback lines, encroachments, easements, etc.
Benelis o e tinited Swanes Sceondary Mortgage Marke

By providing an insured title 10 real property that is marketable in the event of
foreclosure and guaranteed against all defects not enumerated in Schedule B, lenders’
Title Insurance has facilitated the development of the secondary mortgage market.
Lenders are able to allocate resources to the purchase of mortgages on real estate
located in areas of the country that are outside the lender’s geographical operating
area.

Page 9 of 14 ' © Demotech, Inc.2005



Demotech, Inc. - Title Insurance Industry Primer

. . o . P
[ FETEE LR O R A

The assurance of a marketable title is a dormant asset until the real property is
conveyed to another. The owner/seller is protected from unexpected problems.

Venelits 1 the @eal Batane Professional

 The transfer of title is the culmination of the sales effort. Client satisfaction is enhanced

with the transfer of a marketable title guaranteed clear of undiscovered defects.

e et Tt Jrisprance be furehased o

Fewer than 100 underwriters service the Title Insurance market. Several of the larger
United States’ Title underwriters will write Title Insurance in foreign countries. The
larger national Title underwriters with an international presence, or developing an
international presence, include: T C :

= Chicago Title Insurance Company

» Commonwealth Land Title Insurance Company

» Fidelity National Title Insurance Company of New York
= First American Title Insurance Company

» Lawyers Title Insurance Corporation

» National Title Insurance of New York, Inc.

» 0ld Republic National Title insurance Company

=" Stewart Title Guaranty Company

*  Ticor Title Insurance Company

Information on these Title underwriters can be found on their respective websites.

Pagé 100l 14 © Demotech, nc.2005
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WHAT WE'VE GiOT HERE IS A FAILURE TO LOMMUNICATE -

How Tradilional Financial Reporling Contribules lo
Misundersianding oi‘TiUg_lpsurance Lo;s (_\cliyily

In 1987, Paul Newman slarred in the movie Cool Hand
Luke; however, il was veleran role aclor Slrother Marlin, as
ihe Captain of Road Prison 36, who ultered the commen,
“Wial we've gol here is a failure 1o communicale.” Nearly
lorly years laler, the commenl is applicable o the Tille
insurance induslry. It perlains because lhere is a breakdown
in communicalion as the Tille induslry allempts 10 explain

~ilsell 1o a conslituency that is appreciably more familiar with

Ihe practices and procedures associated with Property and
Casually (P&C) insurance. '

This arlicle focuses on a specific financial reporting
practice thal has contributed lo the Title insurance industry’s
iailure lo communicate the unique characteristics associated
wilh its loss containment aclivities. The author believes that

communication can be enhanced il hoth parlies; the Title .

industry and ils regulators, address and acknowledge the
impact of the role application of certain financial reporting

- requirements and how Title underwriters do nol fit the mold

eslablished for P&C companies.

THe PERCEPTION

Property and Casualty insurance loss and l0ss adjustmenl
expense (L&LAE) ratios are traditionally at a level of 50%-
60% or higher. This implies that 50% or more of the premium
charged for insurance is ultimately ulilized for seltlement and

payment of claims: In contrast, the Title insurance induslry-
" reports L&LAE ratios in the vicinily of 4%-6%. Based upon.

\his simplislic comparison of Ihe L&ALAE ralios, lhere have
heen misperceplions hat Tille insurance rales are EXCESSIVE.
Similarly, comparisons of operating expenses belween P&C
and Tille insurers can lead lo inaccurale conclusions thal
Tille underwrilers have an excessive expense component.
The comparisons of dissimilar coverages impedes
communication beiween the Tille insurance industry and
regulalors.. -

THe REALITY

A Tille insurance policy involves prolection egaust
hislorical cvents thal were undiscovared and occuneel fui
lo policy issuance. Typical language in a Tille insuran.e
policy slales [hat:

Subject 1o Ihe exclusions lrom coverage. e
exceplions from coverage conlained in Scheduli: b
and the conditions and slipulations. {he Tille insurance
company, insures, as of the Dale of Policy showr i
Schedule A, againsl loss or damage. ..

In conlrast, a P&C insurance policy insures agairl
undiscoverable future events that occur during (he ensuing
policy period. Typical language in a P&G insurance policy
states that:

In Consideration of the Provisions and Slipulalions
herein, this Property and Casually Insurance Company,
for the term of this date at 12:01 a.m. lo one year flel
al 12:01 am. al the localion o the properly involvac
does insure ... ' '

While Title insurance coverage looks backwaid irom &
certain dale, PRC insurance coverage looks fomward, utilizing
a finile future period, to evaluate liability. The limglrame 5l
coverage and cost conlainment aclivilies is a fundamenlal
dilference between Title and P&C coverages. This distinciun -

.~ for Title underwriters has not been properly reflecled in &l

lsast one aspect of the financial reporting requiremenis.
To explore this, ong must understand thal loss adjustme:

_expense (LAE) is assigned ta two broad calegories:

1. Adjusting and Other (A&0): A&Oisacompanent
ol loss adjustment expense (LAE) thal incluces
all claims adjusling expenses, wheiher internal o
exlernal 1o the Company. This componenl includes
lées and salaries of lhose involved ina claim adjusting
funclion, and olher relaled expenses incurred in 1
delermination of coverage. A&Q cxpense is similat
to what was previously known as unallocaled los:
adjustment expense (ULAE).

7 Copyrigh! © Damolech, Inc. 2006



WHaT WE'vE GoT HERE IS A FAILURE TO LOMMUNICATE -

2. Defense and Cost Containment (DCC): DCC
includes delense, liligalion and medical cosl
conlainmenl, whether internal or exlernal to the
Company. These expenses include, but are nol
limiled 1o, accident investigation, surveillance,
litigalion managemenl and fees of atlorneys and
olhers if working in defense of a claim. DCC expense
is similar lo what was previously known as allocated
loss adjusiment expense (ALAE).

These LAE categories, and he predecessor categbriesL

ULAE and ALAE, have served Lhe P&C insurance industry -

well. However, these definilioris are implicilly designed lo
address tradilional P&C policy characleristics, such as claims
and cost containment expenses arising and manifesling
afler policy issuance and during a policy period. However,
Ine Tille industry has been required to report financial

“information utilizing these same categones even though Lhe

characlerislics of its claims and cost containment activities
are lundamentally different, For instance, Tille insurance
coverage is designed to respond lo undiscovered claims thal
evisied prior (o policy issuance, Similarly, the majority of the
Tille incluslry's cosl conlainment expense activities occurs
prior o palicy issuance and is associated with activities to
discover and preemptively identify potential policy liabililies.
The currenl LAE calegories do not allow the Tille induslry

o reporl hese commensurale costs and activilies. When

information is assumed lo be comparable even hough itis
nol, Ihe failure lo communicale begins.

The Tille underwriter's delerminalion of coverage,
elimination of ambiguity and olher litigation management
efforts are summarized in Schedule B ol the Tille policy,
and memorialized when the policy is issued. Schedule B
- Exceplions From Coverage noles that “This policy does
nol insure against loss or damage (and he Company will
nol pay cosls, altorneys' fees or expenses) which arise
by reason of ..." These ellorts by Title underwrilers to
gliminale ambiguily and manage future liligation should be
viewed in lhe same light as P&C cosl containment aclivities.
The dislinclion resls solely wnh lhe characleristics of the
covuage limeframe.

Copyignl © Dsoh, . 2006

How Tradilional Financial Repurling Conltrihules o
Misunderstanding of _Tille Insurance Loss Aclivily

By way ol analogy, assume thal a P&C insurer l"']‘f B
time, efforl and expense (o evaluale facls relaled fo g erasi
incident on the behall of an insured. Furlher, assurue G
P&C insurer mitigated the potential claim cosls by eilimedel;
delermining thal no liabilily existed. Would anyone ronsid:
allocaling this lime, effort and cost lo the P&C insura &
operaling expense? Of course nol. This lype i aclivily
would be loss adjustment expense. However, compariilil:
aclivities by -a Tille underwriter, working on hehall o: .
insured o preemplively resolve polenlial coverage exposuis
refated lo a policy conlinues Lo be allocaled lo aperaling
expense even (hough commensurate cosl conlainmet
aclivities occurred. Unlilthe dillerence belween the coveriwe
limelrame and ensuing cosl conlainnent aclivities 1or Dk
insurance (relrospeclive) and-P&C insurance {prospec ve;
has bheen addressed lhrough revised linancial tapirtiaj
requiremenls, a comparison of P&C and Tille LELAE talig
is not appropriate:




WHat WE'vE GoT HERE IS A FAILURE TO LOMMUNICATE =

" How Traditional Financial Reporling Gontribuies lo
- Misinderslanding of Tilig__ln_s_Lﬁr._ranc‘e'_Lo_gusf\cﬂl.ivi_ly’.._ L

FaiLure 7o COMMUNICATE

The current industry-standard financial reports and LAE
calcgories presume cost conlainmenl activilies based
on lraditional P&C insurance coverage characteristics,
specilically, the cost containment aclivilies occurring after
policy issuance. However, in the case of Title insurance, il
should not be surprising thal since a covered claim musl exis!
prior 1o \he dale of policy issuance, the efforl and expenses
{0 contain these cosls also occur prior fo policy issuance.
However, because of the liming of these aclivilies, they

are not included in the LAE calculations, even though they .
serve the commensurate purpose of P&C cost containment-

aclivities.

The failure 1o communicate further manifests itself in

the comparison of P&C and Tille insurer operaling resulls. .

In addilion lo. underreporling the Tille induslry's LAE,
ihe cunent linancial reporling praclices and procedures
have a corresponding impacl on the industry's operating
expenses.  Due lo lhe fact thal the financial reporting

iequirements applied to Tille underwriters were cieveloped.
“tor P&C insurance companies, a significant cost containment

component for Tille underwrilers. isreported as operaling
expense, not as DCC or A&O expense. This inequily lowers
(he Tille industry's reporled losses and similarly increases
the industry's operating expenses. Once again, this anomaly

" isaresultol the linancial reporting requirements promulgated

by regulalors not reflecting the fundamental differences in
the respective policy coverages.

However, comparable financial detail can be achieved
wilhout adjusting the existing application of these-categories
by expanding the A&O and DCC delinilions to include
consideralions unigue to Title underwriters. By revisiling the
allocation of the Tille induslry’s currenlly reporied operaling
expense and identilying and allocaling appropriale aclivily lo
loss adjustment expense, as either A&Q or DCC, comparable
resulls can be produced.

BeTTER UNDERSTANDING THROUGH BETTER
COMMUNICATION

Due lo the predominanl familiarily with P&C insurais
reporling, a head-lo-head comparison of Tille versuy F&C
L&LAE ralios is inevilabiy parl of Ihe communigalion i
dialogue helween Ihe indusiry and ils regulalors. Huwiwti
the current linancial reporling slandards do nol progiek
consider characleristics unique (o Tille insurance. 14
underslales Tille underwrilers” trug L&LAE ratios. Tl
exists a material component of Tille LAE thal musi be
accounled for and properly aliocaled in order lo compare
Title and P&C L&LAE ralios. Adjusled financial tzpotling
procedures would transler loss conlainment aclivilies fram
the expense ratio to the L&LAE ratio for Title underwrilers.

The Title industry's L&LAE ratio of 4%-6% does nal
provide an accurale rellection of lhe expenses associin
with coverage, investigalion, litigation management and c.os
containment. A P&C LALAE ratio reflecls all such expens:
elements. The resull for Tille underwrilers understales

.- L&LAE ralios, overstales operaling aclivilies and expanss

ratios, and also hinders analysis of the appropraienes: ¢l
the Tille insurance rales. The fact thal the Tille ingurdng
industry's combined ralio will nol change mighl be oni: ul
the reasons Lhal these adjustments have nol yel received liw
attention they are due.

Utilizing the current financial reporting guidelines, a lypical
P&GC insurance company wilh a 60% L&LAE ratio and a 36%
operating expense ralio would report a 95% combined ralic
A lypical Title underwriler might report a 5% L&LAE ralio
with a 90% operating expensg ralio, for @ 95% Combinei
ratio.

Financial reporling procedures -Ihal broaden the P&C
definilions of DCC and A&D wilh consideralion ol le
insurance characlerislics might resull in a Tillg underwriler
reportinga 45% |L&LAE ralio, a 50% nperating cxpense rifii:,
and the same 95% combined ralio. These sleps lo proputly
calegorize cost conlainment aclivilies miligale, periwns
even eliminate, the dilferences in P&C and Tille covirage
characleristics as it relates to financial reporting of L&LAE.

Copyright © Demoleeh, Ing 203



- VWHAT WE'VE GOT HERE IS A FAILURE 10 GUMMUNIGALL -

How Traditional Financial Reporling Conlributes 1o
Mﬁﬂpﬁgrstagg!ing pf._TH!e_Insurance Loss Activily

GONCLUSION

The author respectiully submils thal the lundamental
diflerence beiween Title and P&C coverage characleristics
can create financial reporting anomalies.  Current financial
t reporling requirements have DCC and A&QO expense
; definilions focused on and designed for P&C coverage
~ characterislics, el these same definitions are imposed on
- Tille insurance coverage, which has fundamentally differenl
! timelrame and loss containmenl considerations.

Il Title and P&C L&LAE ralios are Lo be directly compared, .

which is inevilable, the Tille insurance industry and regulators
shonld work 1o develop financial reporting rules thal prepare
siniilarly calegorized costs and aclivilies. This could be
-accomplished without impacling P&C linancial reporting
by approprialely broadening-the delinition ol A&Q and DCC
expenses to consider Tille insurance characleristics and
induslry activilies. ' '

Until the coverage limeframe and subsequenl cosl
conlainment activilies for the respective insurance conlracls
areappiopriately reflected infinancial reporling requirements,
industry-lo-industry comparisons will conlinue to result in
misperceptions and misunderstanding. Proper contextual
understanding or revised reporting definilions are required
lor accurale Tille and P&C comparisons. Until then, what
we've got here is a failure to communicale.

Copyright © Demolech. Inc. 2006



Title industry data reporting needs corrected, expert says

With regulators taking a closer look at the industry and calling for uniform financial reporting, it may be
time for the title insurance industry to speak the same language as their property and actuary :
counterparts and embrace these changes. The topic was touched upon by one expert June 16-17 at the
National Settlement Services Summit held in downtown Cleveland. Read on for more,

" (7/8/2009)

During the Natlonal Settlement Services Su.mmit, held on June 16-17 at the Cleveland Marriott Downtown
in Cleveland, Joseph Petrelli, president of Demotech Inc., discussed the reasons he felt the title
insurance industry needs to think more like the property and casualty insurance industry.

At the beginning of the session, Petrelll predicted that in five years, the Form 9 will be eliminated because -
title underwriters will have to conduct their financial reporting like property and casualty companies do.

To prove that point, he noted that the property‘and casualty annual statement got amended three years
ago to include a line that requires them to include titie plants in the assets they own.

“There is only one reason they added that in there, because the Blanks Committee of the NAIC and
various departments of insurance said ‘Let’s get that in there now, because that is where we are going’,”

Petrelli said. He also noted that when he started in the title industry, the Form 9 was only 25 pages long,
and now it is 125 pages long and looks just like the property and casualty form.

He alsc noted that many regulators do not understand what thé title industry does and the only way to do
that is to speak their language.

“You are going to get dragged into the property and casualty business, he said. He said that if the title
industry did not change its financial reporting to be more like the property and casualty industry, it wouid
continue to provide misinformation to the regulators about what it does.

How to speak:their language

He urged title agents to think differently about what they do, pointing out that what is different about the .
title insurance industry is not the service and the acts that are different, it the coverage documents.

Based on the way the title insurance industry reports its financials on the Form 9, the-industry shows a 10
percent loss ration. The property and casualty’s loss ratio is typically around 75-80 percent.

“You do the very same thing that property and casualty claims-adjusters do,” Petrelli said. “Your problems
is that because your coverage document is different, you have to do [everything] at the front end.”

To make his point, Petrelll defined both allocated loss adjustment expense and unallocated loss
adjustment expense. An allocated loss adjustment expense is directly allocated to a particular claim. An
unallocated. loss adjustment expense pertains to handling claims that cannot be specifically attributable to
a specific claim. Petrelli considers anything a title agent does while looking for problems that need cured
should be considered an unallocated loss adjustment expense, Everything an agent does to fix problems

with title should be considered an allocated adjustment, he said.

He then said title agents spend thelr allocated and unallocated adjustment expenses before'they Issue the
policy, therefore the coverage trigger is different than a property and casualty policy.

In the property and casualty insurance industry, claims adjusters classify the different types of claims as
case reserves, development on known claims, reopened claims, claims in transit and claims incurred but
not reported. Petrelli argued that the title insurance Industry has the same components, but the only
claims reported as loss are those identified subsequent to Issuing the policy and the rest of an agent's loss
adjustment efforts are buried in the loss retention portion of the Form 9.

To emphasize the fact that title Insurers should include unallocated loss adjustment expenses in the loss
ratio they report on the Form 9, Petrelli pointed out several title matters that are identified and cured prior



to issuing a policy, including instrument filings, grantor-mortgagor matters, tax reconciliations, multiple
indebtedness mortgage matters, and tax and lien matters.

The need for a change

He said that the preliminary analysis of 114 Louisiana HUD-1s indicated that 70 percent of the expenses
associated with title insurance charges, section 1100 on a HUD-1, would have been classified as loss
adjustment expense if expanded during the investigation of a property or casualty claim. If they had
added that to their allocated or unallocated loss adjustment expense, their claims would be 75 percent.

“fhe problem is that the title insurance financial reporting has to be revised,” Petrelli said. “I'm talking
about the Form 9, I'm talking about any statistical work that they ask you to do. ... You are going to want
to set yourselves free because you don't want-them to talk about a 5 percent loss ratio, its 75 percent. It's

70 percent that is miscalculated plus the five that is [calculated correctly].”

He said that what the industry needs to do from an accounting perspective Is move the risk mitigation
efforts (unallocated loss expenses) from loss retention portion to the loss ratio portion of its financial
reports. Petrelli said that the regulators wouldn‘t be.so concerned about the industry’s ioss ratio if the
financial reporting actually reflected the work the title industry does.

“We are there. The problem is the financial reporting doesn't help us get there,” Petrelli said. v We are
getting no credit ... for eliminating all these things that could have happened.”

* petrelll pointed out that the regulators oversee 5,200 insurance companies that look forward when

creating their policies and only 85 that issue policies after they have been cured.

"‘I don't think that the people who regulate 5,200 companies are really going to turn around and fearn

about the 85,” Petrelll said. “The only thing they are picking up in that 5 percent is the problems we didn‘t
know about. That's all that's in there.” . o :
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Senator Delores Keliey

Chairman Senate Finance Committes/

. Co-Chairman Title Insurance Study Commission

Re: Title Insurance Study Commission/ Surety Bon‘ol Requirement

Dear Senator/ Study.- Commission Members....

| spoke very briefly af the recent Commission heérlng in Anhapolls Based on a number of

observations shared by various interested parties, | feel the need to formallze my stated insights
and add a couple ether pertinent observauons .

Chesapeeke Insurance Group . : : WC’)/
- Abechvnont T

.By way of background I helped. re-write the existing Maryland tltle bonding legisiation 15+ years.

ago. Prior to coming “hore” to-Maryland, | served as National Surety Bond Underwrrtlng Manager
for a major surety underwrrter :

My primary concern-with Senate Bill #86 was the increase in the surety bond requirement -

~ not the fidelity bond. | am firmly opposed to any further increase |to. $250 000] as proposed under ©

the orrgmal legistation — SB 86.

Such an increase would not’ only negatrvely affect the fitle industry but also lrnpaot the inter-
related/inter-dependent real estate and mertgage industries. In today's real estate world, the
geographical scope of the “transactional business” of real estate [whlch includes Title as a critical

- component] transcends any one town, city or state, Other states have title surety bond
requirements.....itis not unusual for a Maryland Title.agent/law firm to have licenses in MD, VA

PA, and FLA [and elsewhere]. The total surety bonding required in the foregomg scenario; woulc,l'
aggregate close to $500,000 -. Sureties struggie with that level of exposuré — for any title agent
or tlaw firm. The ultimate problematic question is: will a title agentflaw firm gualify for the total

‘ »bonds needed — not whether they can afford it... as has been suggested. The general public and

even those:somewhat closer to the surety world, forget that, unlike homeowners, auto and fidelity .
coverage, sureéty bonds are not intended to be loss recovery vehicles — their prlmary function is,
prequalification for the risk at hand. "The bonding process essentially is the attestation by the

- surety of the integrity, experience and financial capacity for the legisiated risk. The surety

absorbs the bond prmcrpal’s default by payment to the obligee/bond benefi crary [the State].

. The hearing held in Annapolis gave greater deﬁnrtron to the percewed MiA problem by generally

outlining the sources/causes of loss, While giving a somewhat deeper focus to the problem, | am
still not at all convinced it is adequate to justify any further increase in‘the surety bond
requirement. | ask the question: are the 367 purported cemplaints [still unclear as to whether they
are surety, fidelity, E&O, lender or a combination of the-foregeing] are generated by 367 different
entities/persons ....or are they result of malfeasance by a handful. of “culprits” handling multiple
related-situations..... Based on my day-to-day involvement in the title marketplaoe the latter by |
far seems to be the case. If that proves to be the so, than a further surety bond-increase wouid
patently seem to be urifair to the other 1,500 llcensed law.firms/title- agencies in the State of
Maryland....not to mention the impact on TIPIC! sNV rtness Closers..

. MIA has expressed concern. over the number of title/real estate complaints is has received....not

doubt the number has increased substantially in recent years...bu’r so has the volume and value

7407 errhm ngnwcu Glan Burnie, /\IC’ 21050
470~ 80 7-5800 ° 800- 954-3535 ° Fax 301-450-6729 ¢ wwwy, Cu"Sf!peat‘%Qf."isLli”Gl’rCE.COI’:":‘

“Chesapeaks insurance orouz:v- ano’ "CICY are trade riames of Sendt So: ming insurancs Corporchion



of real estate transactions. A review of the.MD Realtor. Org website reflects that in '08 the value of

- MD residential real estate transactions totaled $14,899,000,000 and involved 46,910 residential -

units....those numbers trivialize the impact of 367 complalnts approximating $5,000,000 in
value....What has not been commented upon by MIA; is how many of the complaints have been
resolved or-are.in the process by recovery mechanisris, already in place... partlcularly, Insured
Closing Letters [ICL's} from fitle Insurance Companies....| suspect that most of the actual'losses
[not complamts] have been covered by the JCLl's..Is it posmble that the protectlon/recovery

TIPIC's/ No’cary Witness Closers have become an integral part of the real estate process. They
handle what is otherwise an administrative function of the process. The avolution of this
phenomenon appears to be two-fold:

1)the substantial increase in the number of transactlons and 2) the pressure to reduce
consumer closing costs.
Title agents utilizing TIPICs are not straddled by the typicaltitle agent/law firm “employee costs”
of FICA, Social Security’ and other fringe benefit costs — a savings passed on fo the consumer. |’
have found these TIPICs to be honest, credit worthy and conseientious but most have limited
financial capacity — a essential ingredient of surety bond underwriting. Increasmg the surety bond

‘to $250,000 would render most TIRICs untbondable.....and create turmoil in the real estate
process. Like it or not the TIPIC phenomenon seems to be here to stay.

If that is the case, then the State must do muéh mare to profect them. | continually hear stories of'

.out of stdte lenders/realtors giving closings to local notaries.who are unlicensed and

unbonded.....totally non-compliant with Maryland Law. We (the State and the industry) must take
meaningful steps to stop this practice if we are to. establish/maintain the expected competence

level of the Maryland TIPIC. Very often; | report these vuolators to MIA as | view them as stealing
legitimate mcome‘from my legitimate clients,

| recognize that SB #86 addressed issues other than bonding. However, surety bondlng is the

Jifeblood of fitle agents, many faw firms and TIRIC's.. Without the bond, they are effectively out of

the title business. A further increase in bond.penalty will effectively have no social redeeming
value -t will not help the consumer — it cah only hurt the consumer in the “long run”.....

| thank ydu for-your time and attention......

MICHAEL M. TRACY

Michas! M. Tracy, 2sq. |Chesapsake Insarance Group (A Sandy Spring Banic Company) | 800-854-

3335 (DD} 410-897-5835 | Fax: 301-490-6129 | 7401 . Ritchie Highway, Glen Burnie, MD 21060 1

miracv@chesapeakeinsurance.com
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By: Sheila R. Howard of Baltimore, MD

July 16, 2009

I would like to start with my experience with this industry. I became aware of this work
and interested in growing a small business in July 2003. I was currently a MD notary
public, and a member of the National Notary Association (NNA). The NNA was offering
a one day course in Baltimore, MD on completing a settlement; this class would explain
the documents in detail. NNA was offering insight and encouragement to those who
were not familiar with the settlement process. The day before the course I received a
surprising telephone call from the NNA stating I would receive a full refund for the
cancelled course. The Maryland Insurance Administration (MIA) had been made aware
of the training and informed the NNA to do this type of work in MD one must be licensed
as a title insurance producer (TIP). :

The next several weeks were spent gathering the correct information for becoming
licensed. I called the Secretary of State in Annapolis, MD to ask questions due to the fact
I knew the office issued the notary public commission. I called the MIA and was given -
the name of the MD Land Title Association (MDLTA) as an approved training provider
for the pre-licensing. I called in November 2003 to register for the next available pre-
licensing course. I immediately became a member of MDLTA and enrolled in the class
for January 2004. I completed the coursework, passed the third party exam, obtained a
fidelity bond waiver and secured a one hundred thousand dollar ($100,000.00) surety
bond by April 2004. I obtained a list of companies from the MIA that were title
companies registered to do work in MD. For the next six (6) months I marketed myself
to the firms on the list. I had been studying and was mentored by a seasoned licensed
setflement professional. It is October 2004 and the country in at the height of the real
estate transactions, putchases, re-finances and home equity lines of credit (HELOC).

I was not seeing the fruits of my labor and my continuous efforts. 1 soon realized that
several individuals completing the settlements throughout Maryland were not licensed as
title insurance producers (TIP), only notary publics.

By January 2005 I started informing the MIA in writing about unlicensed individuals
doing settlements. In February 2005 I informed the MIA in writing of companies that
used unlicensed individuals for settlements. It was apparent at this time until this present
day that properly licensed and bonded professionals are not utilized to do the work. The
lenders were not requiring licensed people and neither were the title companies. It was
clear I was locked out and blocked from receiving any Maryland business. The
employees I communicate with in reference to various complaints were William Uncle,
Darlene Arnold, Todd Cioni and Jean Bienanmann.



Letters of Appointment started coming in the mail from title insurers between the years
2005 to 2006. Ireceived a letter from Land America, First American, Chicago Title,
Ticor and Old Republic. All of the letters read very similar. There was one statement at
the bottom of each one that was identical, the letters ended with receiving this letter is no
guarantee you will receive any work. I never approached any of these firms for letters of
appointment. The entire time I have been working in this industry I have had to face
dealing with out of state signing services acting as middle men. The company may or
may not pay for the services provided or will not pay the entire fee that was negotiated
when the assignment was accepted. Often the assignment was for a Maryland based
company.

] have invested and continue to invest in pre-licensing, licenses fees, surety bonds and
continuous education since the year 2004. This is an enormous undertaking of resources
and time. The intension is to grow a small business that offers professional service.

The use of unlicensed people have crippled my growth as a small business professional
and cheated me out of the ability needed to grow, develop and earn a livable annual
salary. AsaMD taxpaying citizen I have been sidelined for years. The title industry
does not have to be overflowing with business for the properly licensed to have work.

I believe my personal experience along with other licensed, bonded title insurance
producers independent contractors (TIPIC) are factors that have been major contributors
to the large number of MD consumers being in foreclosure. One of the other factors is
recent creative loan programming that was not explained by lenders or in the best interest
of a family being able to stay in their home. If lenders require all parties be licensed that’
state law require be licensed the consumer would be better protected. The unmonitored
banks, title companies, appraisers and notary publics are all factors that lead to this
current state of affairs. This has lead to abandoned properties, vandalism and breeding
grounds for loitering. These groups of citizens are not contributing to the tax base and
once again citizens such as me will be expected to be over burdened.

Going forward: |

1.) The surety bond increase be waived for TIPIC
2.) The HUD-1 settlement statement list the name of the individual and fee for
the transaction.
3.)  Allloan signing services be registered with MD :
"4)  All written complaints submitted to the MIA be responded to within (thirty)
_ 30 days. o , :
5) - The notary public licensed to do closing have their license number on the
"notary seal.
6.) The MIA offer classes on title insurance. _
7)  The MIA closely monitors all parties involved to ensure this does not repeat
happen again in Maryland.



I would like to close by stating as you look around the room at some of the others that
testify and fellow TIPIC it is clear we have more in common than being properly licensed
and bonded. Thank you.
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My name is Josephine Wheeler, 61-Biddle St~Chesapeake City,mCecﬂ
County, MD I am a Notary Public, a Certified Signing Agent and a MD

Licensed Title Producer. I have been closing mortgages for 15 years and I

have easily closed over 8000 loans. MWWMMW
CoRgdizy rerbstipy Do nppe\ coans :
Ro conare bt oacid we da e T

I submit to the commission the following issues: For Your Const d €rgTion

One: The complete lack of communication with the individual title

producers in Maryland. It is only by luck and a good wciasne that any of the
individual title producers closing loans were alerted to *Senate Bill 86 arrd the¢s
Study Commission. While the maj o;r;s,soc1at1ons ineladie S AET A and title
insurance agencies were notified and invited to attend, none, of mr‘ 150 ox it
independent closing agents were notified. This goes back to "{Nhen the title
producer law was passed and updated in the Notary Handbook. Not one ~
notary that I have quesﬁoned received an update to the handbook and at this

time many notaries still do not know the law exists.. How do you enforce a

law that has failed to notify the individuals directly impacted by its

directives and,can do you serlously consider our posmon if we are not

 informed and able to submit our views. AL T¢7/e /;odﬂzeyg
A tAries shoald recteve (/cfgfa,-!cs HAat 'f,eﬂkw n

o Thei- business .



Two: The law is ambiguous and as written, if a closing “will or may result
in the issuance of title insurance a licensed insurance producer must conduct
the closing. Daoes this mean that if etl ﬁéﬁéﬁg%‘ioses a loan today and next
month title insurance is issued‘?hat the notary % now in violation of the law?
Is the entire loan thrown out and redrawn so that a licensed title.producer
can close the loan or is the law just not enforced? We do not need more

legislation, we need clarification and enforcement of current legislation.

Three: Ihave read the minutes from previous meetings and when
mentioning coinplaints the following issues were raised: documents not
being recorded, releases not given, complaints from lenders concerning final
documents that were not received and access to trust money. These are éll ,
title issues not closer issues. then a closing agent settles a loan all
documents and funds collected are immediately sent overnight to the title

company. It is then titles responsibility to record, release, escrow and send

~ appropriate documents to the mortgage company. The main purpose of

issuing surety bonds is to give a guaranteed performance of contract.
CloSing Agents do not have an escrow account and do not hold any funds.
We do not sell, broker, collect commission or underwrite any insurance

premiums. We do not calculate the figures on the Hud Settlement Statement

~ or the Truth in Lending.



Y was
AsMrRieger pointed out at the May 28" meeting the passing of physical

custody of trust moneys is not exercising control over trust moneys. With
the limited participation of a closing agent in the process, and since we do
not write the contracts nor do we broker the contract the current $150,000

bond is excessive.

Four: As to the mention that MD should consider a law whereby only
attorneys or title agents operating under the directive of an attorney should
conduct closings the U.S. District court of MA has issued a summary
judgment dismissing a suit brought by that states Real Estate Bar
Association that accused a title firm and its notaries of the unauthorized
practice of law. A federal court agreed with the U.S. District Court who

cited numerous cases that impHed “certain steps that the Real Estate Bar

" Association asserted are related to a real estate conveyance do not, by

themselves, constitute the practice of law.... Such steps include completing
forms ...for a closing.” ’%V;(ecutive Director Fimothy Reiniger of the
National Notary Association has stated that Real Estate Lawyers in MA and
several other states have been determined to create attorney-only closing
monopolies in recent years and the court sent a very clear message: Stop.”
While this issue is being appealed it would not appear be in the best interest

of attorneys in MD to entertain a law excluding closing agents.



In closing, I favor education. I think all notaries should be required to take a
class before they are commissioned and I think all closing agents must be
educated on how to properly conduct a mortgage closing. I strongly feel
that closing agents should be a separate entity and not lumped in with those
who write contracts, establish closing costs and broker insurance policies. I.
feel aIl. closing agents have the right to know of pending legislation and
studies being done that directly impacf their career. I am opposed to any
mention of increased bonding as I feel the current bonding for closing agents

is only putting money in the hands of the insurance underwriters.

I thank the Commission for your time and careful consideration of the

* regulations that directly impact independent closing agents in MD
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Maryland TIPIC Briefing Paper
Final Public Hearing
Commission to Study Title Insurance Industry
July 16, 2009

Introduction:

My Name is Elaine Wright, a MD TIPIC residing in Prince Georges County, Maryland, |
am a MD TIPIC, National Notary Association (NNA) Certified and Background Screened
Notary Signing Agent, NNA Trusted Enrollment Agent, National Notary Ambassador,
and 2009 NNA Notary of the Year. Recently, | learned that discussions are being heid
that could negatively impact MD TIPICs. In support of TIPICs, | decided to prepare this
brief paper to shed some light on who we are, our professional credentials, and the
services we provide to the title industry and Maryland consumers. Thank you for
letting me share this information with you. :

L Purpose
The purpose of this briefing paper is to:

A. Share information on MD TIPIC
« Professional Qualifications and Requirements
« Services and benefits provided to national Mortgage lenders and
title industry entities : :
-« Services and benefits provided to Maryland consumers; and

B. Request that no adverse actions be taken that would critically hinder
TIPICs performing their functions or eliminate TIPIC entirely.

C. Offer suggestions that may assist in e\}aluating whether TIPICs are
properly accountable to the State and Maryland consumers.

1. Professional Qualifications and Requirements

Maryland TIPICs are commissioned/appointed, certified, insured, bonded,

background-screened, educated and trusted professionals hired to peform
certain loan closing administrative functions for mortgage lenders and title
industry entities. : '

Most TIPICs operate as sole-proprietor, home-based businesses working to -
provide extra income for their families or to supplement retirement incomes.

The steps to become a Maryland TIPIC are numerous, costly and can take a
significant amount of time to accomplish. Attachment (A) is @
comprehensive flowchart of activities required to meet qualification
requirements in Maryland, Washington, D.C. and Virginia. Once these
requirements are met, TIPICs must also meet additional stringent
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maintenance requirements to legally continue to perform their functions (see
Attachment B.).

In addition to meeting mandated requirements, MD TIPICs as well as Notary
Signing Agents across the United States regularly and voluntarily educate
themselves to stay abreast of new developments and reguirements needed
to competently perform their functions. MD TIPICs attend MLTA training
classes and annual conferences, National Notary Association National
Conferences and online classes. | teach 13 notary public classes at Prince
George's Community College that strengthens the title producer’s

- knowledge of deterring fraud through proper notarization. My classes are

well attended averaging 20-30 students per class 2 to 3 times monthly.

Maryland TIPICs also maintain professional memberships in the National
Notary Association, MLTA and other notary republic/notary signing agent
organizations. .

Services Provided to Mortgage Lenders and Title industry Entities

: { . A
MD TIPICs are hired by mortgage lenders and title industry entities from
across the United States to perform notarizations of documents and
administrative tasks that facilitate the loan closing process. As a matter of
fact the majority of TIPIC assignments come from clients outside of the state
of Maryland. Many of these organizations specifically require (verbally and in
printed lender instructions) that TIPICs have met state requirements to
perform their functions. Following is a list of services requested by these
organizations: :

» Accept Assignment (contract to perform)

«- Contact borrower and confirm Appointment (appointments are setup
at a convenient time and place for the borrower)

« Remind borrower to have Unexpired, Government-lssued ldentification

‘ documents available e.g. driver’s license, passport, green cards.
Borrowers have to appear in person with valid identification for
notarizations. . _ :

+ Remind borrower about other requirements per lender instructions
included in the assignment or document package.

« Receive documents via overnight delivery or electronically

» Arrive at appointment.on time and dressed professionally.

+ TIPICs are specifically instructed to act as a witness for signatures and
peform notarizations properly.

« TIPICs are specifically instructed to contact the lender or title agent if
the borrower has guestions about the documents. This contact is
made at the closing table by telephone. Questions are usually
resolved in a few minutes or, on occasion, documents may need to be
redrawn and a new appointment setup at the borrowers convenience.
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. TIPICs review the document package to ensure that all documents
' have been signed (according to lender requirements) and notarized
properly. These reviews occur at the table and before the documents
are returnhed to the lender or Title Company. ,
. Document Package is returned to the lender or Title Company within
24 hours of the signing. ’

Utilization of TIPICs provide lenders and title agents with a large extended
workforce of qualified, skilled and professional business partners at reasonable
costs and without the usual employee management/benefit program
requirements. ’ '

" The important aspects of notarization that provide trust, security, and the
deterrence of fraud are:

v,

o Properly screening the signer; :

« Document details of each transaction in a journal; -

« Understanding and handling the document to be notarized; and

+ Notaries properly executing the final steps before placing the seal on the
document., '

Services and benefits provided to Maryland consumers

The ultimate consideration in this whole process is to ensure that Maryland

consumers receive competent, convenient, and professional services at reasonable

costs.

Utilization of TIPICs provides:

R J

The ability for borrowers to choose a closing time and place that is
convenient for them. The closing is conducted in the comfort of their own
home or other desired location.

If necessary, borrowers can request bilingual TIPICS

They don’t hav_é to be concerned with taking off work and or having to re-
arrange other activities. ' '

The cost to the borrower is less expensive than if they were required to use
attorneys for the closing. ‘

Assurance of trustworthy, competent, and professional services because of
mandatory requirements placed on TIPICS as well as the personal initiative of
TIPCS to ensure they are well-educated and trained to perform their duties
accurately, efficiently, and ethically.
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V. Conclusion

As you review the information included in this brief paper, | hope that you

are sufficiently convinced that TIPICs are competent, skilled professionals .
that can be trusted to perform a valuable service to Maryland consumers and
that costly increased or additional qualification and maintenance

requirements are not necessary at this time.’

If there is a need for a mechanism to implement more identity management
security for the title insurance producer, the following suggéstions may be
considered:;

» Require TIPIC to stamp or write their RPI number-on notarized
documents. : A

e TIPICs can design a certificate (readily recognizable for auditing
purposes) for inclusion in loan packages that indicates they are in
good standing and includes their RPI number. :

« Coordinate and work with Office Secretary of State to require
“recording of thumbprints in Notary Public journals.

‘“Thanks again for allowing me to share this information with you. If you desire, [ am .
available for additional discussion on this topic. ' ' '




. Attachment A

You Can Eat An Elephant One Bite At A Time!

Bites

Tasks _

[Please note:_these tasks do not have lo be performed in this order. The order depends on where you are in process. ]

1.

Apply to become a Notary _ :
o http://Www.sos.state.md.us/I\Iotary/I\IotaryAppInfo.htm (Maryland)
o http://www'.commonwealth.virginia.gov/OfﬁoialDocuments/Notary/notary.cfm
(Virginia) ‘
. http://os.dc.gov/os/cwp/view,a,1207,q,522462.asp (Washington, DC)

[Another way to find the websites: go to www.google.com and search on “Maryland Notary appl‘ication” or

- “Virginia” or “Washington, DC” notary application.] .

Washington, DC notaries must apply for a $2,000 bond. The requirement for becoming a ,
Notary Signing Agent in Washington DC is simply to become a Notary. Washington DC does
not require Notary Signing Agents to obtain a title producer’s license like Maryland. Listed
below are two sources that offer the $2000 bond required for Washington, DC Notaries:
e Pilzer-Guilickson Group, LLC - (202-628-3480 Superior Court, Building A in
Washington, DC,
e National Notary Association [NNA] (1-800-US-NOTARY)

¢ The National Notary Association is the nation's professional/Notary organization. NNA is

dedicated to furthering the role of the Notary as public officials, by instilling in us the
highest ethical standards of conduct and notarial practice.

+ Sign up to become a member at www.hationalnotary.org or call 1-800-USNOTARY.
» Ifyour choice is to become a Notary Signing Agent, you may want to inquire about

becoming a member of the Notary Signing Agent (NSA) section or you may wait and sign
up once you qualify as a Notary Signing Agent/Licensed Title Insurance Producer
Independent Contractor.

Sign up for the “Notary Public Procedures” class (basic Notary procedures) at Prince George’s

Community College (Gen307) 301-322-0797. This class is not mandatory; however, it
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teaches you the basics of notarization.

5. | Sign up for the “Applied Notary Practices and Procedures” class (advanced Notary procedures
and detailed information on becoming a licensed Title Insurance Producer Independent
Contractor) at Prince George’s Community College (GEN339) —301-322-0797.

6. | Order basic notarial supplies from the National Notary Association, 1-800-US-NOTARY,
(recommended) [Inquire about the starter kit which includes one year free membership to the
NNA as well as 1 year of errors and omissions insurance). If you are rushed obtain supplies,
there is a local store, from Metro Stamp and Seal Co. (301) 294-2151. The website address is
www.metrostampandseal.com. '

" 7. | Order “Errors and Omissions Insurance” from the National Notary Association. Errors and
Omissions Insurance covers your notarizations. Please note: if you ordered your “basic
- notarial supplies from National Notary Association, you may already have Errors & Omission
Insurance. [It does not cover your title insurance producer duties [bonding].|

8. | Sign up for Title Producer Training. Two sources are listed below: For training sponsored by
Maryland Land Title, see #s 9 & 10 below; for training sponsored by Montgomery College,

- see #11 below. ‘

9. | *Sign up to become a member of the Maryland Land and Title Association ($150) and at the
same time, follow the next step.
[http://www.mdlta.org/Education/PreLicensing/tabid/60/Default.aspx]

10. | Register for the Title Insurance Producer course (3325) [www.mdlta.com, click on ,

B Licensing] You can sign up to become a member of MDLTA and for the course at the same
time. The charge for nonmembers is $545.00.

11.| One of our students highly recommended Carol McClain for Title Producer classes. These-
classes are offered at Montgomery College for approximately $200. For more information,
check with Montgomery County Community College or visit Carol’s website at
www.modasystems.com,

12. ] Get your mind right for studying title insurance producer terms and concepts. You will not
find information on notary signing agent procedures in this class. The focus is on title

- producer duties. .
13. | Prepare for the Title Insurance Producer exam (www.psiexams.com) — 800-733-9267
o Ifyou fail the exam, study more, pay another $70.00 and take it again.
e Ifyou fail the exam again, study more, pay another $70.00 and take it again.
14.| Once you pass the test, then prepare to spend $525 - $625.00 + (with some companies, you
cannot use a charge card) for a $100,000 bond (covers a 2-year period). Below is a list of
insurance companies: _ :
1. Chesapeake Insurance Agency, 151 West Street, Suite 300, Annapolis, MD,
contact: Mike Tracy or Brad Swanson - 301-261-8120.
2. Hess, Bgan, Hagerty & L Hommedieu — Bethesda, Maryland
contact: Michele Blanco —301-634-3981.
3. Ganiyu Raji — Baltimore, Maryland
Equatorial Group, Inc.
Phone: 410-788-0090 Fax: 410-788-0009 Cell: 202-257-1329
4, The Pilzer-Gullickson Group, LLC — Washington, DC - 202-628-3763
5. The following information was referred to me from a Notary who had difficulty getting
bonded ‘with the first two companies. She had some challenges with her credit history. Go
on the following site: ,
www.fms.treas.gov (under Reference and Guidance)
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1. Click on Surety Bonds

2. Click on Listing of Approved Sureties

3, You should see a list of certified Insurance compenies, their address, phone
numbers, and the states that they cover. Most of these companies have websites
and their applications can be transmitted electronically. In some cases one may
need o call the company directly to get their website or request an application be
faxed.

15. | Once bonded, you apply for your Title Insurance Producers license with the state of Maryland
- $54.00. You can inquire with the bonding company about licensing with the state or doa
search on the web for the information. :

*Information on licensing in Virginia visit http://www.vsb.org/site/regulation/crespa/ .

14.| It takes approximately 2 — 3 weeks for the state to process your license.

15, :
CONGRATULATIONS! You are alicensed Title Insurance Producer Independent

Contractor!

16.| Begin to market yourself: ,

e The telephone is your best friend

Get a web presence

Use marketing brochures

Business cards : : v

Inquire about the “Smooth Signing,” “Marketing,” and “Loan Documents” classes. A
description of these classes can be found at: www.wrightnotarypublicnews.com , click on
CALENDAR.

Phew!!! A lot of bites, but it works.

1°d like to share these ins;;irational quotes with you:

—— = —

"Courage is not the lack of fear; it is acting in spite of it."

"The future belongs to those who see possibilities BEFORE THEY BECOME OBVIOUS."

"TMAGINATION is more important than knowledge."

"DO NOT GO WHERE THE PATH MAY LEAD, GO INSTEAD WHERE THERE ISNO
PATH AND LEAVE A TRAIL."

Please note: The above is a guideline for getting started and obtaining your title producer’s license. There are
also maintenance requirements that must be fulfilled for relicensing in every two years.




Requirements

- . em
Attachment B
Click here to read Requirement Descriptions for
Agent/Title Producer/Title insurance Producer Indap
NSAfTile Producer Malntenance R Requirements for Mmg\'lnnd. Washi ngta s And Virginin '
Prepared by Elaine Wright and Wanda Moore
January 2007
] , - . REQ'MT [ESTIMATED PAYMENT WRITE IN YOUR
MARYLAND REQUIREMENTS TVPE _|FEE SCHEDULE __|{COST FOR 2007
Commission Direct 520.00 IEvcry 4 yoors
License Direct  Jssan0 |Bieanin
Surery Rond (Covers up 1o $109,000) Direet $550.00 . IBimminl
FideitBuotd-tEwvropmrieSHRERH-No longer required,  |Direct $443.00 Bienninl
However, if you initially purchased a .
Fidelity Bond based on the 10/01/06
mandate, please note the following:
1. You nre enitled w your refind.
2. Download the form {AFFIDAVIT FOR WAIVER OF
FINDELITY BOND), hove it notarized, and sewd it 1o tic
nddress on the letterhend ol the Bulictin 06-18,
3. Click here Jor the waiver bullciin (BULLETIN 06-18)
Appoinment svith Underwriter Indircet 150 Nanc
Contivying Eshuative/Renewnt Credits - Direet 5240.00 Periodic
VIRGINIA REQUIREMENTS
Ce issit - Dircel 535 Every 4 yons
Licensc Dircei Click below 1o enm more about Virginia's requirenicms, 1
Surcly Band i Dircet || e )
ity Bond Divodt onsymer Renf, Estpte Prstestion Aet (CRESPA)
A with Undenwriter Dlrect Click here [or on gverview of VA mg'uns .
Conlinuing Eduenlion/Rencwal Credils Direct Click hore focdetails of VA req'nls.
. WASHINGTON, DC L
C {5 Direet 35000 Every 5 years
Digirict ol Colwmbia Bond (Covers up lo $2,000) Direet $50.00 Every § years b
FEDERAL REQUIREMENT : =3
. See NNA Cerlification/Background .
Graimn-Leach-Bliley Act indirect Sereening under *Professioual Bilenninl Q
y Esscotinls” | . :ar
PROFESSIONAL ESSENTIALS . | o
NG, Certiflontin Buskgrnd Screening Indirec  [5162.00 Bietnial =3
Ereng: & Owissions lusuronce - Notary Public Indirect  }S17.00 Annusl W
Erl:_\w & D.T{;;::' Insugonee.- Jile Epoclueses. Pefessfonal | oot sgzs.n Annunt
Indirecl | 552 Annugl ] .
NNA NSA Section Mumbershin . Indivect J $39 . Annval l
MLTA Membership indireci 5150 Annual 1 . .
Mukelipg - Mumlsm_.w_m:caog Indirect  ]$52.50 Annuat |
. [Indirect 51,500.00 Annual
{udigect None Nane.
Indirect  JUp 1o S100 | Annuat O
TOTAL ESTIMATED ' '
MAINTENANCE COST for 2008
Direct - NSA/TIPIC required lo incur this expense. Afiects legal op
Indirect - NSA/TIPIC nol required lo incur this expense, By havmg these uedsnﬂals in placa. Yyou become more marketable lo the indusiry.
Please nole: Some fees are lower when purchasing mulliple years.
Fees are estimaled.

http:/Awsw.wrightnotarypublicnews.conVpages/requirements.htin 7/ /1I0N0




'f I SELL TITLE INSURANCE

-.-I sell uﬂe msurance. r
: :Some people don t hke to. say t_hey se]l” fm 2 hvmg, ‘much less that theu: product is. uﬂe'“:.'-: .
msu.tance U AL . ,

: 'I.se]l.ti‘ﬂe-ipsurance.«:

I “se ? it bectusc I behcve m 1t

- recerds ;Lccmrate, coll ct unpald thlld support, facdltatc collecuon of g?vemmen ‘taxes and__.
' dssesSIEnts;: and. requlre ppoper conveya.nces and acknowledgments My- work keeps
housing’ malket and the, ovexa]l ecoLgmy from:being boggecl downi. byi maccutacy, uncertamty?‘ -
: : .my nelghbors ﬁom fallmg mto d.lSlIlPthe chsputes over theu: SR

s I ca_nnot uqa,gme allowmg a family membe,, e

e Wlthout insisting on/ ititl msura.nce' And'not )ust ANY t1tle msurance I want them 10 haveg o

Ciha well searchied title poli b‘ catise; L know:how chsruptwe and. unsetthng 2 laimicar be. 1
. want my family and friends to pay; rdor a pohcy that they NEVER have to. use: Ihope thesame: - ¢
thmg for them regalding theu' fire.i msurance L R

Ou.t mdustry 1s constantly bemg cnucxzed;-for our low cl:ufns payout I salute eveLy tu:le:'.. K
msurance agent ‘Who'has made that Lapp :Qur GO@D ork, keeps our customers - our :':.. L

- Yes, ‘our mdu,stry has. its.critic “Yes )
eliminated. Yes; our: mdustry,necds'to be pro-acnve m demandmg eth1cal maxket pncnqes o
.- " Butour mdustry should NF.WR allow ANYONE to. ‘characterize: the overwhelmihg super -+~
L ma]onty of ou; Worl"'hs anythmg other than the PROTECTION OF THE AMERICAN

i 1 i&ow my ploduc:tlkuow Jltsvaluellmowthel_mportance of the p'r'ocess.,.-

-

: Iseﬂ txtle msmance o

W*itten byMzke‘Fr.or R
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Carl E. McAdoo - . ’

A Disabled American Veteran 6701 Rabbit Ct.
U.S. Army Retired Waldorf; Maryland 20603
. Tel. (30]) 870-7628

~ Senator Delores Kelley, Senate Chair
Delegate David Rudoiph, House Chair

House Office Building
House Economic Matters, Room 230
6 Bladen Street
Annapolis, Maryland

Public Hearing September 17, 2009 5:00 p.m. EST.

Re: Commission to Study the Title Industry in Maryland

lssue: Titling and Settlement Irregularities

. would like to thank each and every one of you for the opportunity to present my
personal issues and concerns regarding titling and settiement.
v | am Carl McAdoo of Wald'orf, Maryland, a Military Retiree, and Gulf War ’
Veteran. | am approved for refinancing of my 30 year fixed rate to a 15 year fixed rate
with Bank of America on a Veterans Affairs Loan Guarantee. '

Upon presentlng myself for closing yesterday, September 16, 2009 | discovered
the lender’s policy in which | am required to pay was $247.80; $345.00 title examination,;
and $195 title search fee.

For my owner's title policy | would be charged an additional title examination fee,
title search fee, and a policy premium of $900 in which in my opinion is excessive.

Further, Bank of America and LSI Title Company only provided a Notary Signing
Agent that could not explain any documents presented for my 5|gnature Therefore, |
elected not to close yesterday,

Thank you, . :

Publiyﬂ'estinnfﬁ/ by Carl E. McAdoo
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Maryland Insurance Administration

Ms. Tinna Damaso Quigley

Director, Government Relations and Policy Development
200 St. Paul Place, Suite 2700

Baltimore, Maryland 21202

Tel: 410-468-2202

Fax: 410-468-2020 .

Email: tquigley@mdisurance . state. il us

Maryland Insurance Administration

Ms. Darlene A. Arnold

Assistant Chief, Compliance and Enforcement
200 St. Paul Place, Suite 2700

Baltimore, Marytand 21202

Tel: 410-464-2354

Fax: 410-468-2245

Email: darnold@mdinsurance.state.md.us
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SOUTHERN

MANAGEMENT CORPORATION
Leadlers In Quality Apartment Home Living And Service Since 1 965.

September 17, 2009
Madam Chairman and Members of the Commission,

My name is David Hillman and I am the CEO of Southern Management Corporation, the largest provider
of market rate rental housing in Maryland. ’ '

Since 2005 our corporation’s retirement pension trust, benefiting about 1,200 employces, has been
victimized by unscrupulous loan originators who committed a series of mortgage fraud schemes, in
excess of $10 million dollars, resulting in the impairment of our pension funds invested in phony
mortgage loans. Each of these schemes devised by the loan originators was aided and facilitated by the
negligence, malfeasance and incompetency of the title insurance agents selling the title insurance and
handling the escrows of the loan closings. Maryland is well behind the curve in its’ regulation and
enforcement of this issue compared to most other states. .

I am now personally involved in the numerous lawsuits presently being litigated against the title
insurance companies, title agents and mortgage brokers to recover the lost funds directly caused by the
negligence of the title insurance agents in facilitating and concealing the recordation of forged deeds, in
failing to record loan documents or assignments of loan documents or switching or attaching wrong
legal descriptions to the loan instruments, or falsifying loan closing statements (ElUD-1s) and,
otherwise, creating errors in preparing proper title insurance policies created by problems associated
with the incompetent handling of loan settlements which, in some instances, have essentially voided the
title policies.

Tndeed, if a tifle insurance claim is made, in most instances, the title insurance companies will not pay

these claims. All title insurers rely on an identical form policy developed by the American Land Title
Association, (ALTA), and approved by the Insurance Commissioners of all 50 states of the United States
for the sole purpose of limiting the title insurers from most monetary exposure. This practice is damaging
to the entire.economy as it makes it all but impossible to sell or finance impaired property.

In my ever-growing experience, even if a title insurer does provide legal representation, the counsel
chosen by the title insurer does not provide independent representation of the insured but rather only takes
instructions from the title insurer and acts solely on behalf of the title insurer in litigation. If the claimant
should have their own lawyer and dispute the insurers (or their appointed lawyers) conduct, the policy
coverage is deemed terminated and the insured is responsible to reimburse for the costs expended.

Moreover, almost all of the state insurance comimissioners in setting insurance premium fees have
endorsed an industry standard that a title insurance policy must be issued for the face amount of the loan,
for instance, if the secured loan is $1 million the premium is based on that loan amount. Thereafter if a

' Page 1 of 2
1950 Old Gallows Road, Suite 600+ Vienna, Virginia 22182-3933

Phone 703-902-2000+ Fax 703-902-9490 = www.southernmanagement.com
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title claim is made years later, the insurer is permitted according to their interpretation of the terms of the
policy to appraise the present (downward) value of the property to determine the full extent of the
insurer’s liability, In other words, in recessionary times as we are now experiencing with devalued real
estate, the title insurer is only required to pay the current appraised value of the real property rather than
the face value of the title insurance policy upon which the premium is based. There is no requirement by

~ any state for the title insurer to appraise the property at the time of issuing the policy and collecting the

premium. It is my experience that almost every title insurer is employing every kind of delay tactic
imaginable to avoid paying any claim or making it so expensive for the insured to pursue a claim. In the
prosecution of our claims it is clear there is no effective regulation of the agents writing the policies, no
uniform requirement for training by either the government or the title insurance companies, and
essentially no competition in the marketplace as a result of the national standardization of policies and
rates. In my opinion there is no benefit in purchasing title insurance and the only true beneficiary of the
issued policies are the title insurance agents who earns a fee equal to six‘ty to eighty percent of the
premium. It is the right time for Maryland to step up and set an example. '

Title insurance should be regulated, licensed and policed to a greater extent than ordinary casualty
‘coverage. Agents should not only be required to pass a test for licensing and post a bond with the

~ commission, but the test should be comprehensive as to escrow/legal procedures and the bond should be

equal to the largest policy limit they are authorized to write. Carriers should meet a standard for claims
settlement enforced by the commission and a forum for arbitrating policy related disputes should be
established under auspices of the insurance department in order to avoid the delay and cost of litigation,
Fees could be charged, which would also be a source of revenue to pay for the program. The title insurers
use the legal system to run up claimant's costs and time with a goal of forcing unfair settlements. A
regulation with teeth would bring justice to the system.

It is a standing joke among real estate developers and lawyers that disbarred attorneys, simply open title
agenc1es It is not a joke to those of us who have been victimized by these people.

Thank you for the opportunity to testify.

Smcerely,

Ve ekl

David H. Hillman
" Chairman and CEO

Page 2 of 2
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Atachment 3

TESTIMONY OF BARBARA J TAYLOR, LEGAL ASSISTANT / TIPIC

TITLE INSURANCE PRODUCER INDEPENDENT CONTRACTORS
VS. SURETY BOND INCREASE / RESPA and HUD-1

The boilerplate in regards to this matter is the use of licensed notary public’s as scapegoats to
hide the unethical practices of the mortgage lenders and title companies errors, misappropriation
of escrow funds and controlling the disbursements when due. I am basically stressing the fact
that the HUD-1 and RESPA is both out dated and needs to be revised, and with this in mind, it
should clear up some matters when it comes to the consumer and the notary (licensed Witness
Closer/Title Insurance Producer Independent Contractors) TIPIC.

The HUD form abrogation is to appear as though everything is in compliance but in reality line
item 1106 has not changed and the notary is still being ignored. This area has been overlooked
since the Notary (Regular Notary Public) title has been changed to a Licensed Notary (Signing
Agent)/Title Producer Independent Contractor. RESPA enforces an out of date method of the
HUD and can not justify why and when to utilize and/or explain the services of the licensed
TIPIC and do not include it with other services of the title companies.

Since, 2003 the licensed notary is classified not only in Maryland but are changing nationally. -
The key word is licensed, licensed like a surveyor, abstractor, title company, recorder, lending
institution, etc., since there is now a licensed notary, a notary all together different than the
regular notary, a regular notary do not handle real estate closings or documents and are not
educated. A licensed notary/title producer must go through 30 hours pre-license course and 16
hour continued education to maintain their license bond and etc., the notaries are now considered
to be professionals. A licensed notary, however do not handle Escrow. :

The RESPA needs to catch up to the new century. Until this matter is revised then RESPA when
it comes to the notary is supporting the biggest fraud in the industry of title, it is a common
scheme and a reason some title companies who do not pay hide behind the out dated RESPA
Act. We notaries pay for our license and more. This matter is a fraud, a fraud which continues
to allow escrow, mortgage and title companies to continue to hide this. In the real world the
companies who contract licensed notaries/witness closers who contact the consumer to verify
appointment date, location and time, print out the documents, which utilizes their electricity,

- toner, paper and time, drive to the appointment, utilizes gas, oil and mileage and meeting at the

table with the consumer can take from thirty five minutes to an hour, fax over documents
requested of the title company and then drive to either FEDEX, UPS or etc., to drop off the
documents. This process can takes up to three hours of the licensed notaries time. I believe time
spent on each closing handled by a licensed notary, equals to a loan officer, closer and attorney.
Again, until this matter is cleared this is considered to be one of the biggest labor violations ever.

This matter must be addressed. It is a matter as stating until the notary is paid on time the case
file for loan closing documents handled for a closing is not officially closed it leaves room fora
right to action where a notary may be. able to file a claim based on these facts and others may and
can cause a great upset in the title industry. With basically some notaries know that some loan
documents are not complete until records are filed with tax and land records and that could take
at least 2 month or two.

Line item 1106 Notary — (for Sell) have been changed to Line item 1106 Owner’ title policy
limits — it is considered to be a contract of adhesion, it should be amended to include a notary
who acts and handle documents in closing loans must hold commission, errors and omission
insurance, license and a surety bond and is able to set out on its own on the HUD and should be
compensated at disbursement of funds, no matter if it is a sales, purchase, refinance, equity,
HELOC, stc., and since this area of the HUD/RESPA has not yet been amended for revision to
be enforced it is a great cause for concern and a matter which fraud in the title industry can -



continue to withhold funds from basically clearing the consumer’s loan. However, its been
revised to state Line item 1106 Notary and Owner’s title policy limit again hiding the services
performed by the notary and can still leave it to appear that the notary have and/or have not been
paid for their services. Even though, it’s been changed to now read that Line item1106 is used to
record the amount of the owner’s title policy limit. This amount is recorded outside of the
columns. The services of a notary is not disclosed and are caught up in the title charges of the
mortgage lender, title companies and the contracted signing companies which are owned by
some title companies to control payment to license notaries who are independent contractors for
their services. (See below the revised section of the HUD from the [Federal Register/Vol. 73,
No. 222/Monday, November 17, 2008/Rules and Regulations].

5. Tithe Charges i g

T30, Tt sovsiees sndlender’ btls ‘i?ﬁurai'ma o .. Hrom GFESY

102 Sedarners or Sosing B . S

1103, Cwrad’s titls istrarce o ’ fom GFEER
. 1364, Lenderk Stlainsuranie . .3

1105, Lomdory silo poliey lirnit$ i T

\"316%, Crinpes ia poligpelivins . ' R
1. :-’ar;ent’s por&o:'m’r L) ol f;"rt%ff: iruanos promknt P
1103, Underwtiter's portion of e total wiia frsirance prasricen %

Third-Party Service Firms: : .

Direct Title Insurance Carriers (524127); Title Abstract and Settiement Offices (541191): Offices of Lawyers (541110);
Other Activities Related to Real Estate (531390); Offices of Real Estate Appraisers (53132Q); Surveying and Mapping
(except geophysical) Services (541370); Credit Bureaus (561450); Exterminating and Pest Control Services (561710);
Offices of Real Estate Agents and Brokers (531210). . :

- Third-Party Service Firms are labeled with an assigned number and are professional licensed

firms and so are TIPICS, so why then are the TIPICS not listed in this process. RESPA/HUD
#1106 holds one of the biggest loopholes ever and in itself is a liability, where the legal ethics in
this matter is violated. In the section of the Third-Party Service Firms where do we license
notaries fit in. Where do the TIPICS (license notaries) fit in, in the Final Rule, since the title
companies are now controlling this line, basically placing all title producers under the line items
1100-1108 (see Exhibit — 1 and Exhibit — 1) under their umbrella giving control over both: '

1. TIPICs are educated have a surety bond, trade name, federal identification number, are
sole proprietors, S-Corporations, C-Corporations, LLC, LLP and are alieni juris '

" (basically under legal control of another) in the line items 1100-1108, placed under the

same umbrella. Why do the TIPICS even need a bond? (See attached Exhibits). Exhibit -

— 2 Trade Name; Exhibit — 3 IRS — FEIN and Exhibit — 3a W-9; Exhibit — 4 HB 1460. -

2. Title Producers who are educated do not have a surety-bond are hired as in-house title
producers under title company surety bond, under their umbrella. (see Exhibit - 5)*

*[This leaves margin for unethicel practices where unlicensed Title Producers .are bonded under the title company surely
bond, perform closings for signing companies out-of-state and the signing companies then are placed as the notary on
line 1106 who unofficially closed the loan (See Exhibit— 5)]. But, in this particuler case in Exhibit- 5, the signing :
‘company on this exhibit utilized the service of a Maryland TIPIC not knowing that TIPIC is an independent contractor, the
TIPIC officially closed the loan. This raised a red flag with the TIPIC. i

Why in the RESPA was the line item1106 Notary singled out and merged into the title company
control? Again the RESPA/HUD has not been revised to accept the change that’s been made for
Notary Witness Closers who hold license. RESPA have not justified why this change have not
been made. RESPA do not justify or explain why we notaries must have a bond greater than the
income we received; do not justify why we don’t sell title or get paid for selling title; do not
justify why we are to be gagged at the closing table because of the fears of the lender [Federal
Register /Vol. 73, No. 222/Monday, November 17, 2008/Rules and Regulations 68229]; do not
justify why we aren’t paid at disbursement (after the 3-day Recession); can not justify why we
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cannot hold escrow, yet MAHT want a percentage of the escrow funds, because they are
confused as to who we are and what our title represents; you cannot tell why nor justify the
difference of knowing that notaries are witness closers licensed notary public; you cannot justify
why we were labeled TIPICS — Title Producers. Therefore you.cannot explain why the
Affiliated Business Arrangement Disclosure Statement discloses the fees for Title Insurance.and
Closing Services, where the fee ranges from $150-$10,000 (varies by state, property, value and
loan amount). Higher amounts may apply for high cost properties, large loan amounts of
optional coverage. Why the notary isn’t paid their worth, starting with the $150.00 instead of the
$100.00 or %ess, we are license businesses, since when does these title companies are allowed to
dictate our fee.

So, explain why, are licensed notaries being used as the scapegoats in this matter — when the case
is between In and Out of state lenders, title companies and the consumer. So why are we
notaries being caught up in an increase in the surety bond, an increase that have no justification
or an explanation in this process — or should notaries hold bonding of this magnitude. How can
the state of Maryland Insurance Administration benefit from this increase an increase where the
funds again go to whomever, it appears to be a fast scam a way for the investors to gain control
over the state system. This is one of the biggest scams ever not only against the consumer but
state and the licensed notary. An act put into place during the Ehrlich Administration in the very
beginning when we licensed notaries were born and did not know or had a say as what to call or
label us notaries and why these tactics were adopted by the O’Malley Administration to use the
notaries as to blame and a scam put in place by lawyers who own title companies who go out of
state to create signing companies hiding behind the RESPA to contract notaries whether they are
licensed or not to close loans and to then not pay or create a 30, 60, 90 day policy to which is
unethical where their actions are double and triple dipping and/or covering up as to working both
or three sides of the fence this action may be cause for legal action. (See attached Exhibits).

* Exhibit — 6 MIA Title Producer dbase; Exhibit —7; HUD; Exhibit — 8 Background Clearance aﬁd ‘

other miscellaneous suppotting documents Exhibit — 9.

I believe if the research is performed to connect the dots to some political appointees (law firms, .
title companies) who are listed on the MIA Producer firm, residential/nonresidential database, to
research further you will find that some politicians are caught up into this title industry which
keeps the fraud active. See Exhibit — 6 MIA Title Producer Firm dbase. Not only are the
licensed notaries in the state of Maryland feeling this unjustified act but other notaries who are
performing the same service in other states too. I feel that this matter should be heard not just on
state level but on the Federal level as well. In stating that Senate Bill 86, Chapter 361 has no
barring and does not apply to TIPICS who are Notary Witness Closers who do not handle -
“TRUST FUND” as stated in Chapter 361-SB-86 Section 10-121 (see attachments) and in stating
a Notary Witness Closer is mislabeled as Title Insurer and do not handle any funds.

Tt doesn’t matter if T am black balled in this industry or if I ever get to close another loan as a
licensed mobile notary, for in a couple of years I may not be able to see, walk or drive, but I am
standing and will continue to lobby/fight for what is right in this process. I will continue to
contest this matter, even if it is just one voice, Deeply, I feel this matter holds ground for a class
action process in the support of the license notaries public who are considered to be independent
contractors who do not handle trust fund and where these matters can indemnify and deeply
affect their livelihood. In conclusion the above subject matter the HUD/RESPA should be
revised in support of the Notary Witness Closer (disbursement) and the bond should stay the
same $100,000 for the TIPICS only, to not be increased or be dropped.

Barbara J. Taylor

2006 National Notary of the Year
Special Honoree with Highest Honors
MOBILE NOTARIES GROUP, INC.
September 17,2009
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INSURANCE
ADMINISTRATION

Regulation of Title Insurance

Presented to the Commission to Study the
Title Insurance Industry in Maryland

Commission Meeting
December 2, 2008

Maryland Insurance Administration

u Independent State agency

u Regulates Maryland’s $26 Billion insurance
industry by:
o Monitoring insurer solvency and compliance
o Investigating consumer complaints
O Reviewing insurance rates
0 Educating consumers statewide

o Licensing producers and insurance companies
= 1,500 insurance companies
= 110,000 insurance producers

Title insurance

Title insurance producers

= Definition

« Licensure requirements

« Bond requirement

» Role of the titie insurance producer

Title insurers
Complaints and Trends
Regulatory Gaps

Title Insurance

e Title insurance Protects real estate purchasers
and/or lenders from losses that arise after a real
estate settlement, but result from unknown liens,
encumbrances or other defects upon the titie
that existed prior to settlement.

# Examples:

0 outstanding property taxes not paid by a previous
owner

o fraud or forgery of a prior deed or transfer

0 a spouse or unknown heir who steps forward to make
a claim against the title

= A title insurance policy provides

1 coverage for legal defense, and

O the coverage amount listed in the policy, which
usually equals the purchase price of the real property.
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Title Insurance

Title Search )

The purpose is lo idenlifx all prior owners, outstanding liens,

er s, rights of way, easements and the
like associated wilh the real property, so thal the buyer is aware of
them prior to settling on the property.

Done before real property is transferred from the seller lo the buyer

Different from all other types of insurance coverage because il
prolecls you against events that occumred before the policy was
purchased as long as the tille defecl was not discovered at the time
of the lille search.

Property, casually, life and health insurance policies protect you
against events thal occur after you purchase the policy.

Title insurance producers

Each settlement in Maryland must involve a title
insurance producer

Definition

= “Title insurance producer” means a person that,
for compensation, solicits, procures, or
negotiates title insurance contracts.

% "Title insurance producer” includes a person that
provides escrow, closing, or settiement services
that may result in the issuance of a title
insurance contract.




Title insurance producers Title insurance producers

Must be licensed by the MIA Licensure requirements
Complete the pre-licensing education or experience
' . required .
! Licensure requirements Sfatitsfgcto codmgaieﬁon of an agpr%VEdl 3?-hour course
of study offered by an approved school of course

. Be 18 years of age provider, or PP
i . . Be of good character and trustworthy based on During the three years prior, been regularly employed for
the standards of § 10-126 of the Insurance a total of one year by an insurer, agent, or broker
‘ Article documented by a Affidavit of Employer and pre-
! . approved by the Maryland Insurance Administration, or
: - Not have violated § 10-126 of the Insurance Licensed in a companion jurisdiction for at least a year,
“ Article and in possession of a lefter of clearance from that
1‘ : jurisdiction.
’ u Pass the required examination

Bond requirement

A sole proprietor, a limited liability company, a
partnership, or a corporate applicant fora
license as a title insurance producer shall file
with the Commissioner:

12 a blanket fidelity bond covering appropriate
employees and title insurance producer independent
contractors; and

o a blanket surety bond; or

11 a letter of credit.

» Unless the Commissioner approves a lesser
amount, each bond or letter of credit shall be for
$100,000.

Role of title insurance producer

& Underwrite the risks

u collect the premiums

w issue the title insurance policies.

= conduct the settlements or closings, and

® escrow funds for mortgage payoffs, taxes,
closing costs, reaftor commissions, etc.

0

Title insurer

% Must possess a certificate of authority
from the MIA to conduct insurance
business lawfully in the state.

» Subject to all capital and surplus
requirements

= Required to submit their policy forms and
rates for approval by the MIA prior to
issuing a policy in the state.

= Subject to market conduct examinations

Cpmplaints and trends

The MIA handles complaints against title insurers
and title insurance producers. Common
complaints inciude

w Failure to )

1 payoff a prior mortgage, other lien or encumbrance;

a1 record the deed, deed of trust, mortgage or mortgage
release;

o charge and collect the appropriate premiums;

o issue the title insurance policies; and provide copies
of legal documents to the buyer.

» Misappropriation of escrow funds
= Falsification, or forgery of closing documents




Complaints and trends

u Stats on complaints

2005: 90 title complaints out of 255 total
complaints in the Enforcement Unit

2006:100 title complaints out of 268 total
complaints ;

2007: 201 title complaints out of 364 total
complaints

As of November 30, 2008: 496 title complaints out
of 697 total complaints

"Complaints and trends

Day Title

« Located in Severna Park, Maryland

» Terminated by Title Insurer after an on-site review
revealed:

11 funds received by Day Tille for closing were utilized to pay off
morigages that had closed in prior months,

' funds were inappropriately lransferred from escrow to operating

13 continuous misappropriation on the part of and transfers to
accounts held by the owner.

Only after the business began to slow and the escrow
account began to dry up did these shortages reveal
themselves. The total amount of the misappropriation
was in excess of $3,000,000.00.

Complaints and Trends

Day Title
= Title Insurer petitioned the Circuit Court for the
appointment of a receiver

"¢ Title Insurer has had to cover all losses

associated with this defalcation or

misappropriation of the escrow account.

i1 claims made under the title policies

& paying off all mortgages, deeds of trust and debts
associated with the closings where the escrow or trust
money had been misappropriated.

u This greatly limited the consumer harm that
could have resulted had the Maryland insurance
Administration not acted.

Rt

Complaints and trends

Day Title

= The Title Insurer acknowledged that the
auditors missed the misappropriation in
the last annual on-site review or audit
allowing continued misappropriation of
escrow or trust monies.

u The MIA issued a Revocation Order
against the owner and Day Title on May
29, 2008.

Complaints and trends

Executive Real Estate Settlements
» Located in Highland, Maryland

® Terminated by the Title insurer after its on-site
review revealed:

o improper transfers were made from the escrow into
the operating account resulting in a shortage in the
escrow account prevented the proper payment of
morigage payoffs, property taxes, transfer taxes and
other recording charges.

D wire transfers from the escrow account to the owner's
personal account.

The total amount of the misappropriation was in
excess of $2,000,000.00.

Complai‘nts and trends

Executive Real Estate Settlements

» The Title Insurer petitioned the Circuit Court for
the appointment of a receiver
s The Title insurer has had to cover all losses
associated with this defalcation or
misappropriation of the escrow account.
O ciaims made under the title policies
0 paying off all mortgages, deeds of trust and debts
associated with the closings where the escrow or trust
money had been misappropriated.
e This greatly limited the consumer harm that
couid have resulted had the Maryland Insurance
Administration not acted.

1
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Complaints and trends

Executive Real Estate Services

= The MIA issued a Revocation Order
against the owner and Executive on July
21, 2008.

19

Regulatory gaps

® Access to escrow funds
0 Who within the title insurance producer’s office should
have access to escrow funds and the authority to
make draws against the escrow account?
= Bond amount
o Is the current amount required under statute sufficient
to protect consumers when a defalcation or
misappropriation of funds occurs?
e On-site review
o Is there sufficient guidance and requirements for how
title insurers conduct their on-site reviews on titie
insurance producers? :

» Questions?

x Contacts
Ralph Tyler
Commissioner
410-468-2090

Darlene Arnold
Assistant Chief Enforcement Officer
410-468-2354
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INSURANCE
ADMINISTRATION

Commission to Study the Title Insurance
Industry in Maryland

January 15, 2009

Room 230
House Office Buliding
Annapolis, MD

Meeting Topics

* Review of Maryland laws relating to the title
insurance industry
* Insurer requirements
* Producer requirements

» Review mechanisms available to enforce
State laws relating to the title insurance
industry

= Review effectiveness of enforcement
mechanisms

Review of Maryland Laws Relatmg to
the Title Insurance Industry

w insurer Requirements

o Certificate of Authority Issued by the
Insurance Commissioner

riCapital and Surplus Requirements

1Not Subject to Risk Based Capital
Requirements .

r1Subject to Statutory Reserve Requirements
DRates and Forms Require Prior Approval

Review of Maryland Laws Relatmg to
the Title Insurance Industry (cont )

w [nsurer Requ1rements (cont.)
DTaxes

o Property and Casualty Insurance Guaranty
Corporation

oiSubject to'Market Conduct Examination

Revrew of Maryland Laws Relating o
the Title Insurance Industry (cont.)

'w Producer Requirements

oLicense Required

£1$100,000 Bond Requirement

Enforcement Mechanisms

® Prior approval rate making
= Prior approval of forms
u Market conduct examinations

a Annual on-site review by insurer of
underwriting, claims, and escrow practices
of each title insurance producer appointed
by the insurer '




Enforcement Mechanisms (cont.)

» Bond

= Commissioner's authority to:

rDeny, suspend, revoke, refuse to renew or
reinstate a producer license

Mechanisms

u To date:

0165 title insurance complaint cases closed

' o Approximately 60 revocation/consent orders
issued for property and casualty insurance

“Complaints

u. Stats on complaints

2005: 90 title complaints out of 255 total
complaints in the Enforcement Unit
2006:100 title complaints out of 268 total

- complaints

2007: 201 title complaints out of 364 total
complaints

2008: 512 titte complaints out of 713 total
complaints

= Questions?

u Contacts
Tinna Damaso Quigiey

Director of Government Relations and Policy
: Development ‘

410-468-2202

Darlene Arnold
Assistant Chief Enforcement Officer
410-468-2354
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- Insurance

ADMINISTRATION

Commission to Study the Title insurance
Industry in Maryland

May 28, 2009

3 East
Senate Office Bullding
Annapotig MD

Meeting Topics

* Part 1. Rate-Setting Factors for Title
insurance Premiums in Maryland

= Part 2. How Rates and Services in a
Title Plant State Compare with Rates
and Services in Maryland

Part 1. Rate-Setting Factors for Title
Insurance Premiums in Maryland

g A

iy

R
ate-Setting Factors for Title
Insurance Premiums in Maryland

= Rates for title insurance premiums are subject to
prior approval by the MIA,

= Factors to be considered:

" (2 Past and prospective loss experience within and
outside the State; conflagration and catastrophe
hazards, if any; past and prospective expenses, both
countrywide and those specially applicable to the
State; underwriting profits; contingencies; investment
income from unearned premium reserve and reserve
for losses; dividends, savings, or unabsorbed
premium deposits allowed or returned by insurers to
policyhoiders; and all other relevant factors within and
outside the State.

4

Rate-S in‘gi Factors for Title
insurance Premiums in Maryland

» Rates may not be excessive, inadequate,
or unfairly discriminatory. (IN Sec. 11-
205(d))

- .x-" W
Rate-Setting Factors for Title Insurance
Premiums in Maryland

s Lender's policy issued in an amount equal
to the mortgage of the loan.

w Owner's policy issued in an amount equal
to the fair market value (FMV) of the
property.

oFMV presumed to be contract sales price
o Current appraisal




Rate-Setting Factors for Title

insurance Premiums in Maryland

s Basic premium for owner’s policy
calculated on coverage amount and cost

per thousand.

" Minimum premium for owner’s policy
required by some insurers, ex. $40,000 or
less at a fixed cost ($155.60 in the case of
two insurers that issue policies in- MD).

i Example‘i Basnc Premnum Rates

for Owner’s Policy

Policy limit Cost per thousand
= Up to $250,000 = $3.89
w Over $250K - $500K Add $3.31
= Over $500K - $1 = Add $2.78
million
& Over $1 million — w Add $2.21
$5 million
» Over $5 million — = Add $1.84
$15 million
u Over 15 million e Add $1.58

- Example 1‘ Calculatmg Rate for

Standard Owner’s Policy

Contract sales price = $657,650 _
» Round up the vaiue to the next $1,000 or

$658 thousands.

® Since value is greater than the first tier,
only the first $250,000 will be charged at

the first tier rate:

1$250 thousand x $3.89 = $927.50 premium
0 $250 thousand x $3.31 = $827.50 premium
11$158 thousand x $2.78 = $439.24 premium

$2239.24 total premium

E' i % il
Ratlng Dlscounts that May Be Available

‘to Purchasers of Owners’ Policies

» Simultaneous issue

» First-time homebuyer
& Senior citizen

» Certain professions

e Sub-division bulk rate
s Refinance

u Reissue

Example 2. Relssue Rates for
Standard Owners’ Policy -

Policy limit

= Up to $250,000

= Over $250K - $500K

& Over $500K - $1
million

s Over $1 million -
$5 million

- = Over $5 million -

$15 miliion

x Over 15 million

Cost per thousand
u $2.33

u Add $1.99

» Add $1.67

= Add $1.33

® Add $1.10

= Add $.95

Example 2 C'alculatlng Reissue
Rate for Standard Owner’s Policy

Contract sales price = $657,650 where the
prior owner's policy is in the amount of
$300,000.

s Part of the premium is calculated at
reissue rates (the first $300,000) and the
balance ($358,000) at full issue rates.
 $250 thousand x $2.33 = $582.50 premium
©3$ 50 thousand x $1.99 = $ 99.50 premium
£ $200 thousand x $3.31 = $662.00 premium
3 $158 thousand x $2.78 = $439.24 premium

$1783.24 total premium
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ther Title Charges in Maryland That
Vary from Title Agent to Title Agent

n Not regulated by MIA
riSettlement or closing fee
G Abstract or titie search
11 Title examination
mTitle insurance binder
riDocument preparation
tiNotary fees

g Attorney's fees (generally would include costs
for all of the above)

SRR
al Settlement Charges in
Maryland

» Not Regulated by MIA
2Survey charge
='Pest inspection

Aition

14

Part 2. How Rates and Services in a
Title Plant State Compare with Rates
and Services in Maryland

Title Plant Services

Used by abstractors, title insurers, title
insurance agents, and others to determine
ownership of and interests in real property
in connection with underwriting and
issuance of title insurance policies and for
other purposes.

= Consists of fully indexed records showing
all instruments of record affecting lands
within a jurisdiction.

Title Plant Services (cont.)

s Include plat or map records, deeds, deeds
-of trust, mortgages, lis pendens, abstracts
of judgment, federal tax liens, mechanic's
liens, attachment liens, divorce actions,
wherein real property is involved; probate
records; chattel mortgages, attached to
realty and financing statements relating to
items which are, or are to become,
attached to realty, if available for indexing
from the appropriate court which is
covered by the plant.

Title Plant States

w Alaska, Idaho, lowa, Missouri, New
Mexico, Texas

= These states require title insurers to
establish and maintain title plants for a
specified period of time before a policy is
written (usually 25 years).




S O U

Averagt;s%in 2008 for Title
Insurance in Title Plant States/MD

« Based on $200,000 Loan
riAlaska = $897.84
mldaho = $817.16
olowa = $543.57
D Missouri = $489.35
r1iNew Mexico = $1,208.83
rTexas = $1,470.60 (all inclusive)

D Maryland = $696.10

* Source: Bankrate.com

n Questions?
u Contact

Tinna Damaso Quigley

Director of Government Relations and Policy
Development

410-468-2202
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Principles of RESPA Reform “‘”

+ Help consumers shop for
the best loan

* Shopping leads to greater
competition & lower prices

ST A

Effective as -

Principles of RESPA Reform

January 16,2009 § January 1, 2010
- Key final terms of the loan disclosed * Servicing | - newGFE
losi : Disclosure
- to the errower at closing : Statement » new HUD-1/1A

(Section 6) g . .
+ Preserve a competitive market , 1% cap on FHA
. average charge [ origination fees

| for all settlement service providers : | (2.5% - new
’3 _ - technical changes § construction)

« everything else

I
MBI,
&
&

3

&
€ peves®

GFE
Page 2
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Example

1. Our origination charge
This charge is for gatting this loan fer you.

$6,260.00

A ———

2. Your credit or charge {points}for the specific interest rate chosen
¢ i ncduded

niarast rate of _OU_ %

of o this et rate of %,
5, increases our tolal settiement cnzrges.

-§3,000.00

Your Adjusted Origination Charges

“1 $3.25000

3

All Other Settiement Services

Roquired services that we select .

Thesa charges are fo: services we requits 10 complote your sottlermiont,
Wa viid chaicss the providars of thesa sevicas.

Sorvicw :

-
Uphont Morgsge Insutance Premibm ™" 340000

$4,878.00

4

 This snarge Incliidias tha services of 7 titla of settiamant agent, for

Title services and lander's litle Insurance

example, end title insurance Lo protect the fondey, ifroquited.

$925.00

5.

Owner’s titls insurance
Yeu may purchase an ownar's titia instrance policy to preiact your interest
ir tha property

§725.00

6,
That

ices that you can shop for
re for othar Servicss tnat are

i 16 complata your

©f yeu Gan Shop

g Cus are halew
P .. Chargs .

Suvey $225.00

$270.00

Written List

If a loan originator permits a borrower to
shop for services (Block 4, 5 & 6), the

loan originator must provide a

written

list of providers the estimates were

based on.

Written List

i

« Must be provided with GFE on a

separate piece of paper

+ May include more than one provider

of each shoppable service.

« |If an affiliate is listed, other providers
should also be included.

{

7. Government recording charges

All Other Settlement Services

Thase charges ara fer State and local feas 1o reenrd your loan and $50.00
licie docaments. .
8. Transfer taxes
These chargss e fu state and locu! fess on marnguges and heme saas. $1,368.00
9. Initial deposit for Jour escrow account .
This thargs i heldin un acecunt 1o pay fulura fueuring tharge: $306.60
on your proparty and | all properiy taxes, {X; allincuiance. 3
zad ) ethar :
10.Dally interast charges - . . L.
This charge it for tha daily intatest on your loan from th day ofyour .
setdament until the lirst day of the ne7it moah a ay ofyour $100.00
nonnal mortgage paymant eyde. This amount is, per day -
for (2 days (if your setdementis 1273008 A

11.Homeowner's insurance X
This darge is for the insurance you raust buy fer the property te protact

, such s lite.

Inaure-U $600.00

$600.00 J

"

ey

R s

T
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o
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New Home Purchases

if settiement is anticipated to be more than
60 days after GFE would be provided, the
originator may disclose on a separate
piece of paper that the originator may
issue a revised GFE at any time up to 60
days before settlement.

\\N‘- s

lllal ;

I K3

HUD-1

Settlement

Statement

Right-to-cure

Charges exceeding tolerance
not a violation of RESPA Section 5
IF borrower is reimbursed within
30 calendar days after settlement

200, Amounts Paid by or in Behalf of Borrower

201. Daposit or garnest money

202: Principal amount of news loian(s) - -

203, Existing loanfs) taken subjsct to : e

204. Secorid mortgage principal amount $40 000 00

- 205/ Second mongageproceed' :

.. $38,600.00

206"

Lines 204 — 209: principal amount of
additional loans

May also show 2nd loan proceeds
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Line 801 & 802; listed outside column
Line 803: listed inside column




IRS: Origination Point Disclosure
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Lines 804 thru 807: charges in borrower’s column ‘ ) or...

Place asterisk in Line 801 & Fee Categories — 1100s

it

801, Our aigiation charge *

$6.25000 (romGFEH) ' ) “Title services”

Means any.service involved

reference on bottom of page 2 on the HUD-1. . ) -=
in the provision of title insurance

1
!
i
1
1
sl

: “ncludes Origination Point (1% or $3,000)

“Title Service” “Title Service”

Includes, but is not limited to... .AND

- all administrative services &
processing services required to .
perform these functions

- title examination & evaluation
- preparation & issuance of commitment

- preparation & issuance of policies

(e.g. document delivery, preparation &
...AND ' copying, wiring, endorsements, & notary)




1100s Example

e

0 s s s oGty AN
1102 Setementor sy § i

1108 Ouner's insuree  Tie Toun USAUndenvales ABC (mcma; 150
1 Lons e Tie Toum USAcenerls ABC § 150 i
10, Lendars i pocy ot ) 0000040

¢ {06 Ome's Eepebyils 000

107 Agets i ettt W pesmlo T Town USA $72000

{1 Uil e nderAB0 S 1000

C 28

Seller (or other) Paid ltems

» ali charges that were in borrower’s
" column on the GFE; put in borrower's
column on the HUD-1 ‘

+ credit to borrower from seller; put on
page 1 to offset charges in borrower's
column

12

HUD-1,

page 3

1100s with ltemized 3 Party Fees
e Bl L
© 101, vl o {950,
D N
. O s lemrze T Town USAndensles ABC fociey  HTA0:
" 1104 o i The Toun USAUnGenater ABC § 1150
1105 Lend e oyt 3000000
1 105 Oune's gy 00000
0 Aokl pentin  TheTomUSA  $72000
1405, Undere’ ek ofthe a6 wance g Undervier ABC $10000
Borrower charge outside column;
separate seller charge in seller's column
26
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Charges That Cannot Increase 10% Tolerance
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Right-to-cure \i'lﬁ'ﬁ | . S :
i) nn
inadvertent or technical errors ' ' Average
not a violation of RESPA Section 4 '

Charge

|F revised HUD-1 is provided within
30 calendar days after settlement




Average Charge

« calculations based on specific
class of transactions

« during a specific time period
- not less than 30 days
- not more than 6 months

» for a specific geographical area

Sl
LWl

Average Charge

+ charge may not exceed
average calculation

« charge may not exceed TOTAL
price paid to 3™ party provider

+ settlement service providers
must retain all documentation
determining accuracy of pricing
method for at least 3 years

('

Average Charge

« may not average on charges based
on loan amount or property value

(e.g. transfer taxes, interest charges,
escrow reserves & all insurances
including title insurance)

Miscellaneous

+ updated reserve/escrow account
language

allowed for ESIGN applicability
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From
the
FAQs...
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FAQs

Q: If a charge was calculated using
average charge, may the charge
be waived or discounted?

A: Yes. Discounting or waiving a
charge calculated using average

charge is permitted.

et




FAQs H

Q: Which lines of page 2 of the HUD-1
is a person not required to be
identified?

A: General rule = ALL must be

identified except...

Lines 801, 802, 803, 901, the 1000 series,
1101, 1105, 1106, 1201, 1202, 1203, 1204,
1205 and 1301.

FAQs | -iﬂ%ﬁ

A: Those fees may be itemized on
blank lines in the 1100 series —
charge outside the borrower's column.

Endorsements may be listed in Lines
1103 & 1104 — charge outside the
borrower’'s column.

FAQs 2y

Q: If state law requires further
itemization of title service, title
insurance related fees, or title
policy endorsements, how should
these fees be listed on the HUD-1? .

FAQs

Q: If borrower purchases a Lender's &
Owner's title insurance policy &
receives a simultaneous issue
discount, is the discounted amount A
for the Lender's policy listed in Line
1104 on the HUD-1?

Frcs _®

A: The amount for the Lender's policy will
vary according to state law & what is
customary in an area.

The settlement agent must record
the actual charge of the lender’s title
insurance premium & related
endorsements in Line 1104.

e ®

Q: How is the charge for

conducting the settiement
disclosed on the HUD-1?




FAQs

A: The charge to the borrower for
conducting the settiement must be
included in the total stated in the
borrower's column on Line 1101 of
the HUD-1.

~ AND...

FAQs

The total in borrower's column in Line
1101 must include amounts paid by
another person on behalf of borrower &
an offsetting credit must be shown on
page 1 of the HUD-1.

AND...

FAQs i

If seller paid, credit to borrower listed
in Lines 204-209, & charge to seller
listed in Lines 506-509. '

if another person pays, a credit is

listed in Lines 204-209 with the name

of the person paying the charge.
AND...

FAQs

" Any separate charge to a seller for
conducting the settlement is listed in
the seller's column in Line 1102.

The borrower's charge for conducting
the settlement should be itemized
outside the borrower‘s column in Line
1102 if performed by a third party. -

FAQs

Q: If a borrower selects an attorney
to represent the borrower's
personal interests at settlement,
where is this attorney's fee
“disclosed on the HUD-1?

FAQs 4

A: May be separate|y listed on a
blank line in the 1100 series in
borrower's column with the name

of the attorney & the type of

service provided.




)

FAQs g3

Q: Should the loan originator quote
the charge for a basic owner's title
insurance policy or an enhanced
owner's title insurance policy on
the GFE?

FAQs

Department of Housing and
Urban Development
Office of RESPA & Interstate Land Sales
451 7 Street SW, Room 9154
Washington DC 20410
(202) 708-0502
hsg-respa@hud.gov

www.hud.gov/respa

. Loan originator shouid quote rate for

the basic owner's title insurance policy.

if borrower chooses an enhanced
owner's policy before GFE is issued,
loan originator should quote the rate for
an enhanced policy.
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Good Faith Estimate (GFE)

OMB Approval No. 2502-0245

Name of Originator ABC Broker Borrowar Bob Borrower

Originator 456 Main Street Property ‘

Address Somewhere, USA 00000 Address 123 Main Street
Anywhere USA OOOOO

Originator Phone Number - 111-222-3333 v

Originator Email originator@ABCLender.com Date of GFE Apr|l 1, 2009

Purpose

Shopping for
your loan

Important dates

Summary of
your loan

Escrow account
information

Summary of your
settlement charges

This GFE gives you an estimate of your settlement charges and loan terms if you are approved for
this loan. For more information, see HUD's Special Information Booklet on settlement charges, your
Truth-in-Lending Disclosures, and other consumer information at www.hud.gov/respa. If you decide
you would like to proceed with this loan, contact us.

Only you can shop for the best loan for you. Compare this GFE with other loan offers, so you can find
the best loan. Use the shopping chart on page 3 to compare all the offers you receive.

1. The interest rate for this GFE is available through |_4/1/09 @4:00 pm | after this time, the
interest rate, some of your loan Origination Charges, and the monthly payment shown below can

change until you lock your rntelest rate.

2. This estimate for all other settlement charges is available through |

s .

3. After you lock your interest rate, you must go to settlement within days {your rate lock period)}

to receive the locked interest rate.

4. You must lock the interest rate at least days before settlement.

Your |n|t|al loan amount is
Your loan term is

Your initial interest rate | is

Your-initiak monthly amount owed for pnncrpal

rnterest 'and any mortgage insurance.is :

$ - 294, 566 00
30 years ‘
5.0 %
$. 1,713.98 _per month
' . No l:l Yes it can rise to a maximum of %.

Joan balance nse?

| Even if: you ‘make payments on trme can your
monthly amount owed for principal, interest,
and any mortgage insurance rise?

Does your loan have a prepayment penalty?

Does your loan have a balloon payment?

: Even iy you. make payments on time, can your ,

The frrst change wrll be in

. No |:| Yes, It can rise to a maximum of$

E] No l:l Yes, the first increase can be in
and the monthly amount owed can
riseto $. . The maximum it
caneverrisetois$ .

O Ne 4 Yes, your maximum prepayment
penalty is $ 1,227.29

(¥ No [ Yes, you have a balloon payment of
$ due in years.

Some lenders require an escrow account to hold funds for paying property taxes or other property-
related charges in addition to your monthly amount owed of $W

Do we require you to have an escrow account for your loan?

(L] No, you do not have an escrow account. You must pay these charges directly when due.

[¥ Yes, you have an escrow account. It may or may not cover all of these charges. Ask us,

Your Adjusted Origination Charges (See page 2)

B 3,750.00

9,751.44

Your Charges for All Other Settlement Services (See page 2. . $

$ 13,501.44

Good Faith Estimate (MUD-GFE) 1



Understanding
your estimated
settlement charges

" Some of these él)arges

can change at settlement.
See the top of page 3 for
more information.

. Our origination charge
This charge is for getting this loan for you.

$6,750.00

. Your credit or charge (points) for the specific interest rate chosen

7] The credit or charge for the interest rate of ____]%is included in
“QOur origination charge.” (See item 1 above.)

™™ You receive a credit of $ 300000 ] for this interest rate of [ 5.0_] %.

This credit reduces your settlement charges.

] You pay a charge of $[______]for this interest rate of ___]%.

This charge (points) increases your total settlement charges.

The tradeoff table on page 3 shows that you can change your total -
settlement charges by choosing a different interest rate for this loan.

-$3,000.00

Your Adjusted Origination Charges

$3,750.00

3.

--.These charges are for services we require to complete
" We will chioose the providers of these services. - -.".

Required services that we select RS
your settlemerit.. " -

A'Serv'icg Charge L

Appraisal/Credit Report .~ $220/$40

Tax ServicelFiood Certificaton - “$54/312

o "‘Upfk&{t Mér(gége Insurance Premium $5,066.25

$5,392.25

. Title services and lender’s title insurance

This charge includes the services of a title or settlement agent, for
example, and title insurance to protect the lender, if required... * -

$925.00

. Owner's title insurance

You may purchase an owner’s title insurance policy to protect your interest
in the property. :

$725.00

. Required services that you can shop for

These charges are for other services that are required to complete your
settlement. We can identify providers of these services or you can shop
for them yourself. Our estimates for providing these services are below.
Service Charge ‘ )
Dervice . sy e Bt T

Pééflnspéctibn e ' c e e $4500. .-

$295.00

. Government recording charges

These charges are for state and local fees to record your loan and
title documents. .

$50.00

. Tfansférta’xe_s . S TR
_ These chargés are for state and local fees on mortgages and-home

$1,368.00

“t This‘charge is held in-an.escrow account to:pa

“and [_] otherC

'.".lnitia;I_’depqs;it"-fof:‘y.dur es’crow:actmefc

on‘your, property-andiincludes [X] all propetty:taxes
L

$306.60

1

0.Daily interest charges R
This charge is for the daily interest on your loan from the day of?/our
settlement until the first day of the next month or the first day of your -
normal mortgage payment cycle. This amount is $|jﬁ per day

for [T days (if your settlement is ).

$39.59

1

1.Homeowner's insurance
This charge is for the insurance you must buy for the property to protect
from a loss, such as fire.

Policy Charge

Insure-U ' $650.00

$650.00

B 1| Your Charges for All Other Settlement Services

$9,751.44

]ﬂﬁm Good Faith Estimate (HUD-GFE) 2
-, & Ny
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13,501.44




Instructions

Understanding
which charges
can change at
settlement

Using the
tradeoff table

Using the
shopping chart

If your loan is
sold in the future

This GFE estimates your settlement charges. At your settlement, you will receive a HUD-1, a form that lists your
actual costs. Compare the charges on the HUD-) with the charges on this GFE. Charges can change if you select your
own provider and do not use the companies we identify. (See below for details.)

These charges al
cannotincrease:
atsettlement:;’. .

settlemen

» Our origination charge w Required services that we select = Required services that you can shop

N . ) for (if you do not use companies we

» Your credit or charge (points) for the || 4 Title services and lender’s title identi%y) E '
specific interest rate chosen (after insurance (if we select them or

you lock in your interest rate) you use companies we identify)

Title services and lender’s title
insurance (if you do not use

= Your adjusted origination charges companies we identify)

? ! w Owner's titie insurance (if you use
(after you lock in your interest rate)

companies we identify)

Ownerss title insurance (if you do not

w Transfer taxes use companies we identify)

» Required services that you can
shop for (if you use companies we
identify)

Initial deposit for your escrow
account

» Government recording charges .
9 9 » Daily interest charges

= Homeowner's insurance

In this GFE, we offered you this loan with a particular interest rate and estimated settlement charges. However:

= If you want to choose this sarme loan with lower settlement charges, then you will have a higher interest rate.
s If you want to choose this same loan with a lower interest rate, then you will have higher settlement charges.

If you would like to choose an available option, you must ask us for a new GFE.

Loan originators have the option to complete this table. Please ask for additional information if the table is not completed.

Yourinitial loan amount .~ . |3 294,566.00 $ 204,566.00  |$ 294,566.00
Yourinitial interestirate _ o 50 % 80 % a5 %
Yourinitialmonttly amunt owed “Is 171398 |s  1,89866 |5  1,652.11

Charfg'e in the.rho'n'fhly' amounit owed from *. | No change Youwillpay $ 18478 | Youwillpay$ 88.77
this GFE - Co : more every month less every month
Change in the amount you will pay at No change Your settlement charges | Your settlement

will be reduced by charges will increase by
$  1500.00 $ 150000

13,501.44 $  12,051.44 §  15,051.44

settlement with this interest rate

How much your total estimated settlement | $
charges will be

' For an adjustable rate loan, the comparisons above are for the initial interest rate before adjustments are made.

Use this chart to compare GFEs from different loan originators. Fill in the information by using a different colurmn
for each GFE you receive. By comparing loan offers, you can shop for the best loan.

Loan origiﬁator name ABCBroker
Initial loan amount 294,566.00
Loan term 30 years
Initial interest rate ' 5.0
Initial monthly amount owed $1,713.98
Rate lock period 30 days
Can interest rate rise? no
Can loan balance rise? no
Can'monthly amount owed rise? s no
Prepayment.pehalty;? o P no
Balloon payment?. e ' no
0 ed Settleme ge $13,501.44

Some lenders may sell your loan after settlement. Any fees lenders receive in the future cannot change the loan .
you receive or the charges you paid at settlement.

Good Faith Estimate (HUD-GFE) 3
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4 . ’ OMB Approval No. 2502-0265

"l* A. Settlement Statement (HUD-1)

X . . o File “wunier FoLean toanget, 8 Mongage Insurance Cave Mamber
. X IhA :' | RHE 3! P Conv, Uninz,
PR K o 11111 22222222 249-00000000
sl BAVATEY ' Cor ing
C. Note: The: fornns S urrashad 1o ae o s stitemer of actual setlement oo 53 10 and (v the setderners agent are shown, ltars marvl«‘ed‘ v
0001 wore pai outnde e closine; hay are Bhewn PR T G e i e sne ate notinclades o the wisls
! "] ;’\.‘amc & redress of Borroner £ hame & Avchass o0 i r Numo & /‘\o'r);c:s of LL:-.d,';, -
! Bob Borrower Samantha Seller XYZ Lender
' 123 Main Street 456 Home Place 456 Main Street
Anywhere, USA 00000 Anywhere, USA 00000 Somewhere, USA 00000
’:;Pm'on\ l.nc}{l(j-z;:“ o ‘1” l'l(uu“"ll/\urr r C H'i ﬁoulon.\c-:\} o
: 456 Home Place Title Town USA May 8, 2009
:‘ . AnywherE, USA 00000 :.[:J[.})C:E r;.('_gér;]ame - . S—— A e e s e b o Ceri: e mer nmamn 2 = as a e
Lot 12, Blk 2, Great View Subdivision 222 Your Corner, Any Town, USA 00000
100. Gross Amount Due from Borrower L 400,-Gross Amount Due to. Seller o S e
101. Contract sales price | o Lo $300,000.00] | 401, Contract sales price $300,000.00
102. Personalpnperty I ; -402. Personal property
W $14,358.85 | 403. Ll
A04..s .-
4057 -
106. ,C.lt_y[town takes :: - 406. City/town taxes .
107.-County'taxes - 407. Countytaxe:
. 108, Asséssiments < 408. Assessnyents
09" 5 409, ;
110. 410, -
1M1, 410,
112, - . a1z, -
120. Gross Amount Due from Borrower | $314,358.75 420, Gross Amount Due to Seller: . $300,000.00
200. Amounts Paid by or in Behalf of Borrower : 500, Reductions in Amount Due to Selfer ™" ©
201 Depositor earnest money = - ©y B $2,000.00; | 501, Excess deposit {ses instructions) .
202. Principal amount ol new loan{s) L | $204,666.00; | 502. Setilement charges to seller (line.1400) ) $18,228.00
203: Existing loan(s) taker qub}eu to L I .503. Existing loan(s) teken subjéct 1o | L
204, - ) . . 504. Payoff of first mortgage loan : . $247,000.00
| 08 - .. - ) R 503. Payofl of second mertgage loan
; ) 206.:Seller credit fortransfer taxes v | $1,368.00] |.506. Earnest money deposit B . $2,000.00
‘ 207 ’ S -507. Seller credit fortransfer taxes <~ -, . - $1,368.00,
\ 208 " 508 . . Al e
: . 209, 509 -
‘ Ad]ustments for |tems unpald by seller{ ) Ad]ustments for rtems unpald by seller: 3
210, ulyltown tores L U gl A e N 510..CityAown taxes -
211 Countytaxes . - ") 511, County taxes -
220, Total Paid by/for Borrawer . 520, Total Reduction Amourit/Due Selle?
300, Cash at Settlement from/to Borrower .- ST 600. Cash at Settlement to/from Seller . : J
301. Gross amount due from borrower (lnz 120) . 1 $314,358.85] | 601. Gross amauntdue to saller (iine.420) $300,000.00
302. Less amounts caid by/for barrower (line 2 0] IR $297,934.00 | 602. Less reductionsin armount de- seller (llne 5200, - ($266,596.00 )
i 303. Cash | X ‘Frorr_: ] ‘!Tu Borro‘wer R $16,424.85| |603.Cash - To l____]Frr.am Selle $31,404.00
!
The Fubhn Raportiog Burdas for this collecton of information is estumated a1 35 minutes par responsa for enllacting, raviewng, and

! reporung the data This agse oy may ot callacr this informatic maolete this ferm, unl

5 1t displays a
wicle the partis

currenly valid OMEB conuat nuriber | /1S 355l sy Trisis designad te pro

& RESPA covered vansacuon witlt inforr an sunng e L.raxr\err BNy

i Previous editons are obsoleie Faae 1 of 2 HUD-1



700. Total Real Estate Broker Fees
Divisich of commission (linie 700) as follows:

; 701. $9,36000 ’ . to RE#1

i 702 §9,36000. - "% TwoRE#2..

703, Commission paid at settlemnent s . o

704. ‘Earnest money.deposit held by ‘RE’ #2 " '$2,000/P.0.C.

$16,720.00

30, énis"Payeblé‘iﬁC‘oﬁiie&id Wi

‘ 801. Our origination charge : : $6,250  (from GFE #1)
: 802. Your credit or charge {points) for the specn‘qc inerest rate chosen $3,000  (irom GFE #2)
| £03. Your adjusted origination charges ABC Broker/XYZ Lender ' (from GFE A}
804. Appraisal fee to Appraisal Company . tfrom GFE #3) '
805. Credit report to Credit Report Company : ) {from GFE #3) o $4000, :
806, Tax service to Tax Service Company fomGFE#Y) - - g7e00 7
| v 807, Flood centfication Fio0d Certfication Company ffrom GFE #3) T g00 T
805 ; ;
-900. ‘[téms Required E'y:"lfqn'der‘:tofﬂef‘i"aid'iri Advance Ll o w
901. Daily interest charges rom5/8 . 131 @ $39.59 /day {from GFE #10) i
| -902. Mortgage insurancepremium  far12 - months to FHA - ) tfrom GFE £3) i $5l,06€5lé‘54;~
‘ 903. Homeowner's ifisurance “ford. years to Insure-it . romGFE#11) 177 gsoo00
- e - e S )

1‘0(l)1.-' Initial dl—‘posnt for your escrowaccount o o . ' {from GFE #9) ..
1002; Hoimeowner’ insurance_ 1 montl1s@$50.QO permomth  $50.00
1003.: Mortgage insurance 1 - months'@ §132.69 permonth . $:132.69 .
1004. Propertytaxes T 23 months@$166:67 permonth :$500.01

1005." - . ..~months@$
1006, . ax oo AT @$
7.-Aggregaté Adjustment

per month _§

T permonthy

$925.00,

$125.00)

$725.00;

07. Agenta port,on of the: total e insurance premium 5. $720:00 -to “Title Town ‘USA
. Underwriter’s portion of the total title insurance premium ¢ 180.00 to Title Underwriter

! ENEFI Govemment rﬁcorchng charges .. {from GFE #7) T $50.00!

[ ' 1202. Deed$25.00 . .. - . * Morigage$ 26.00 Releases $15.00 . e TR {500
i‘ 1203. Transfer taxes . {irom GFE £8) $_1 ,368.00: $1,368.66
} 1204, City/County tax/stamps _"Deed $684.00 - Mortgage $ 684.00

1205. State tax/stamps - . Deed $.684.00 Mortgage $ 684.00 T B

1301. -Required services that you can shopifor e {from GFE#6) .
‘ 302 Suvey to Measurelt . - " §22500 ’ R
| 1303, Pest inspection . to Rld-A-Bug L © - $45,00 B
1304, Home warranty _to Home’ Warranty Company ) $300.00
1305 ) : :

$74,358.85,_ $18,226.00]

rauous 62 Lons ae ohsoleta




'Compa;i'sAon;of-G'ood FaithiE‘stimate.(GFE).an.d~HUD--1 Chargés

‘Good Faith Estirfiate:

Charges That Cannot increase

HUD-1 Line Number

Qur origination charge

Your credit or charge (points) for the specific interest rate chos:

Your adjusted origination charges

Transfer taxes

L  $6750.00 $6,250.00
] -$3,000.00 -$3,000.00
$3,750.00 $3,250.00

o $1,368.00 $1,368.00

Charges That in Total Cannot Increase More Than 10%

_.Good Faith Estimate ;

Governiment recording charges ) i 1201 - $50.00 $50.00
Appraisal _ ] # 804 COT T 8220007 T 7T $250.00
'Credit Report v # 805 T T  sa0.00 T - $4006
Tax Service Fee ) 4 806 ) 76.00
Flood Certification ) 4 807
Up-front Morigage insurance Premium + 902 ) T T T U$5,086.25 7T T T $5.066.25
Title services & lender's (itle insurance ’ 4 1101 S 5925_06? T “é92.50—6
Owner's itle insurance o #1103 $725.00, $725.00
$7,092.25} $7,144.25
$52.00 : or ' 8 %

and any. mortgage insurance

Charges That Can Change -~ . 2o . - Good Eith Estima YDA

Initial deposit for your escrow account . . : #1001 . ) $306.80, $516.03

Dailyinterest charges < . o L0 Vo #9901 $39.59 /day. $39.59 $910.57]

Homeowner's insurance . - C $#903. i , $650'OOI $600.00

Survey ] o L1802 ’ $250.00 . $225.00

. Pest inspection ST 41303 . $45.00‘:_m 345,00
- ; . R

Loan Terms

Your in'rtialvl-oan amount is- - '$ 294,566

Your loan term'is 30 years

Yothr_-initi.al'inter‘e& rate s, A 5 %

Your iajitialménthiy amount éaw#d'fér principal, interest, and §1,713.88 includes

Principal
Interest
i Morigage Insurance

“%. The first change will be

il . . .
Ne. Yes, it can rise to a raxirnum of

on “and can change again ever

. Every change date, your interest rate can increase or decrease *
by &7, %. Over the life of the loan, your interest rate is guaranteed to never be
y ¥ g

lower than © -+ % or higher than %.. %.

LY No.!,.iYes, it canrise to a maximum of §

Even if you make péymenﬁ ontime; can jkguf méAn'd}Iy
amount owed for principal, interest, and mortgage insurance rise?

¥ Mo ) Yes, the first increase can be on - and the monthly amount
owedcannse o b )

The maximum it can ever rise tois S . . -

Does-your loan have a prepayrhent.penal;y? g

. Noo v Yes, your maximum prepayment penalty is $1,227.29

Does your loan have a balloon payment? -

Vg Hes, you have a balloon payment of § due in

years on

Total monthly amotint owed including escrow account payments

v You do not have g monthly escrow payraent for iterns, such as property
lanes and homoeowner's insuanes You must pay these tems divectly youescll

¢ fou have an sdditonal monthly escrow payment of $218.67
1hat results in a 1otal initial monthly amount owed of $1,930.65 . This includes
principal, iteresy, any rongage insurance and any items chacked below:

1 Property taxes ! Homeowner's insurance

Flood insurance

r— L e

Note: If you have any quesiions about the Settlement Charges and Loan Terms listed ori this form, please contact your lender.

Previous editions are obsclete
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APPENDIX 4: DRAFT LEGISLATION IMPLEMENTING
COMMISSION RECOMMENDATION S



A BILL ENTITLED
AN ACT concerning
Title Insurance Producers and Real Estate Settlements — Bonding and Disclosures

FOR the purpose of providing that a title insurance producer independent contractor who is the
agent of a title insurance producer is not required to file a certain fidelity bond, blanket surety
bond, or a letter of credit with the Maryland Insurance Commissioner under certain
circumstances; prohibiting a title insurance producer from using or accepting the services of a
title insurance producer independent contractor unless the title insurance producer independent
contractor is covered under the title insurance producer’s surety and fidelity bonds; providing
that a title insurance producer using the services of a title insurance producer independent
contractor is the legal principal of the title insurance producer independent contractor; requiring
any deed of trust executed by a title insurance producer independent contractor to include certain
information; requiring a person who has a connection with the settlement of certain real estate
transactions to comply with certain federal disclosure requirements; requiring the Maryland
Insurance Administration and Department of Labor, Licensing, and Regulation to conduct a
certain study, adopt certain regulations, examine certain processes, develop a certain document;
share certain information, and submit certain reports; defining certain terms; and generally
relating to title insurance producers and real estate settlements.

BY repealing and reenacting, without amendments,
Article — Insurance
Section 10-121 (e) and (g)
~ Annotated Code of Maryland
(2003 Replacement Volume and 2009 Supplement)

BY renumbering,
-Article — Insurance
Section 10-121 (n)
to be Section 10-121(m)
Annotated Code of Maryland
(2003 Replacement Volume and 2009 Supplement)

BY adding to
Article — Insurance
Section 10-121 (n)
Annotated Code of Maryland
(2003 Replacement Volume and 2009 Supplement)

BY repealing and reenacting, with amendments,
Article — Insurance
Section 10-121.1 :
Annotated Code of Maryland
(2003 Replacement Volume and 2009 Supplement)



BY repealing and reenacting, with amendments,
Article — Real Property
Section 14-127
Annotated Code of Maryland
(2003 Replacement Volume and 2009 Supplement)

SECTION 1. BEIT ENACTED BY THE GENERAL ASSEMBLY OF MARYLAND,
That the laws of Maryland read as follows:

Article — Insurance
10-121.
(e) (1) In addition to meeting any of the applicable requirements for a license to act

- as an insurance producer under this subtitle, a sole proprietor, a limited liability company, a

partnership, or a corporate applicant for a license as a title insurance producer shall file with the
Commissioner: :
® a blanket fidelity bond coverlng appropriate employees and title
insurance producer independent contractors; and
(i) 1. a blanket surety bond; or
2. a letter of credit.

(2)  Unless the Commissioner approves a lesser amount each bond or letter of
credit shall be for $150,000.

3) The Commiséioner may adopt regulations that specify when it is
appropriate for a bond or letter of credit to be less than $150,000.

(4)  Notwithstanding paragraph (2) of this subsection, the Commissioner may
waive the requirement for a bond or letter of credit if the Commissioner finds that bonds are not
generally available or reasonably affordable. .

(5)  The Commissioner shall make a specific finding that states the reason for
accepting a bond or letter of credit for less than $150,000.

(g)  The title insurance producer shall file the bond or letter of credit with the
Commissioner: - _
€)) after the Commissioner notifies the title insurance producer of the

“approval of the application for a license; and

(2)  before the Commissioner issues the license.

(N)  NOTWITHSTANDING SUBSECTIONS (E) AND (G) OF THIS SECTION, A TITLE
INSURANCE PRODUCER INDEPENDENT CONTRACTOR WHO IS THE AGENT OF A TITLE INSURANCE
PRODUCER IS NOT REQUIRED TO FILE A BLANKET FIDELITY BOND, A BLANKET SURETY BOND,
OR A LETTER OF CREDIT WITH THE COMMISSIONER.



FIDELITY BONDS.

[(m)] (M) In addition to any requirements under Title 10, Subtitle 1 of this article,
title insurance producers shall comply with this section.

10-121.1.

(A) A title insurance producer may not use or accept the services of a title insurance
producer independent contractor unless the title insurance producer independent contractor:

(1)  holds an appointment with the title insurer with which the contract of title

_insurance may be placed; AND

(2) 1S COVERED UNDER THE TITLE INSURANCE PRODUCER’S SURETY AND

B (1) A TITLE INSURANCE PRODUCER USING THE SERVICES OF A TITLE
INSURANCE PRODUCER INDEPENDENT CONTRACTOR IS THE LEGAL PRINCIPAL OF THE TITLE
INSURANCE PRODUCER INDEPENDENT CONTRACTOR AND IS LIABLE FOR ALL ACTIONS,
INCLUDING NON-INTENTIONAL CONDUCT; OF THE TITLE INSURANCE PRODUCER INDEPENDENT
CONTRACTOR. '

) ANY DEED OF TRUST EXECUTED BY A TITLE INSURANCE PRODUCER
INDEPENDENT CONTRACTOR ACTING AS THE AGENT OF A TITLE INSURANCE PRODUCER SHALL
INCLUDE ON THE RECORDED DEED OF TRUST THE NAME, ADDRESS, AND LICENSE NUMBER OF
THE TITLE INSURANCE PRODUCER INDEPENDENT CONTRACT OR AND THE TITLE INSURANCE
PRODUCER INDEPENDENT CONTRACTOR’S PRINCIPAL.

Article — Real Property

14-127
(a) (1) In this section the following words have the meénings indicated.

. (2)  “AFFILIATED BUSINESS ARRANGEMENT” “AFFILIATED BUSINESS
ARRANGEMENT” MEANS AN ARRANGEMENT IN WHICH:

M A PERSON WHO IS IN A POSITION TO REFER BUSINESS INCIDENT TO
OR A PART OF A REAL ESTATE SETTLEMENT SERVICE INVOLVING A MORTGAGE LOAN, OR AN
ASSOCIATE OF THAT PERSON, HAS EITHER AN AFFILIATE RELATIONSHIP WITH OR A DIRECT OR
BENEFICIAL OWNERSHIP INTEREST OF MORE THAN 1 % IN A PROVIDER OF SETTLEMENT
SERVICES; AND :



() EITHER OF THE PERSONS DIRECTLY OR INDIRECTLY REFERS
BUSINESS TO THAT PROVIDER OR AFFIRMATIVELY INFLUENCES THE SELECTION OF THAT
PROVIDER

?3) “ASSOCIATE” MEANS A PERSON WHO HAS ONE OR MORE OF THE
FOLLOWING RELATIONSHIPS WITH A PERSON IN A POSITION TO REFER SETTLEMENT BUSINESS:

4] A SPOUSE, PARENT, OR CHILD OF THE PERSON;

(1) ‘A CORPORATION OR BUSINESS ENTITY THAT CONTROLS, IS
CONTROLLED BY, OR IS UNDER COMMON CONTROL WITH THE PERSON;

() AN EMPLOYER, OFFICER, DIRECTOR, PARTNER, FRANCHISOR, OR
FRANCHISEE OF THE PERSON; OR

(Iv) ANYONE WHO HAS AN AGREEMENT, ARRANGEMENT, OR
UNDERSTANDING, WITH THE PERSON, THE PURPOSE OR SUBSTANTIAL EFFECT OF WHICH IS TO
ENABLE THE PERSON IN A POSITION TO REFER SETTLEMENT BUSINESS TO BENEFIT
FINANCIALLY FROM THE REFERRALS OF SUCH BUSINESS.

@) | “Certificate of qualification” has the meaning stated in § 10-101 of this

article.
[315) “Consideration” includes:
@) A fee;
(ii) Compensation;
(i) A gift, except promotional or advertising materials for general-
'distributior_l;

(iv) A thing of value;

(v) - Arebate;

(vi)  Aloan;or

(vil)  An advancement of a commission or deposit money.

(b) ~ This section does not prohibit:



(1)  The payment of a commission to an agent who has a certificate of
qualification; or

(2)  The referral of a real estate settlement business or a professional fee
arrangement between attorneys, if the referral or professional fee arrangement does not violate §
17-605 of the Business Occupations and Professions Article.

(c) A person who has a connection with the settlement of real estate transactions
involving land in the State may not pay to or receive from another any consideration to solicit,
_ obtain, retain, or arrange real estate settlement business.

(d) A PERSON WHO HAS A CONNECTION WITH THE SETTLEMENT OF REAL ESTATE
TRANSACTIONS INVOLVING LAND IN THE STATE SHALL COMPLY WITH 12 U.S.C 2607(C)(4) AND
24 C.F.R 3500.15 AND APPENDIX D REGARDING DISCLOSURES OF AFFILIATED BUSINESS
ARRANGEMENTS. ' '

(E) A person who violates this section is guilty of a misdemeanor and on conviction is
subject to imprisonment not exceeding 6 months or a fine not exceeding $1,000 or both.

[(©)] (F) = Each violation of this section is a separate violation.

'SECTION 2. AND BE IT FURTHER ENACTED, That the Maryland Insurance
Commissioner shall: : 4 ‘

(a) study, in consultation with the title insurance industry, the feasibility and structure
of a guaranty fund and other avenues of remuneration for consumers and title insurers in a real
estate transaction who are victims of theft of moneys held in escrow by a licensed title insurance
producer;

(b) adopt regulations specifying the manner in which a title insurer conducts the
required annual on-site review under §10-121(k) of the Insurance Article of the underwriting,
claims, and escrow practices of each title insurance producer appointed by the insurer as
principal agent; and

(c) examine the current rate review and approval process for title insurance
premiums. The Commissioner’s review will include a review of the appropriateness of
“operating expenses” included in rates, as a component of the total rate charged. In addition, the
Commissioner shall determine whether additional factors, including underwriting losses, loss
ratios, and combined ratios should be considered when reviewing title insurance rates.

On or before December 31, 2010, the Commissioner shall report, in accordance with § 2-
1246 of the State Government Article, to the Senate Finance Committee and House Economic



Matters Committee on the status and findings of the study, regulations, and review described
above.

SECTION 3. AND BE IT FURTHER ENACTED, That the Maryland Insurance
Administration (MIA) and the Department of Labor, Licensing, and Regulation (DLLR) shall:

(a) develop a document entitled a “Title Insurance Consumer’s Bill of Rights” that
explains a consumer’s rights and responsibilities in a real estate transaction closing. The MIA
and DLLR shall adopt regulations requiring that the Title Insurance Consumer’s Bill of Rights be
provided to a consumer at the same time a good faith estimate in connection with a mortgage
loan is given to a consumer. The MIA and DLLR shall make available on their respectlve
websites the Title Insurance Consumer’s Bill of Rights; and

(b)  share information regarding complaints involving real estate closings in order to
work collaboratively to possibly track a pattern of problem transactions and licensees.

The MIA and DLLR: shall, on or before December 31, 2010, report, in accordance with §
- 2-1246 of the State Government Article, to the Senate Finance Committee and House Economic
Matters Committee on the status of the Title Insurance Consumer s Bill of Rights and the
progress of the collaborative efforts of the two agencies.

SECTION 4. AND BE IT FURTHER'ENACTED, That this Act shall take effect July 1,
2010. ' ‘ .



